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F:lr1.y in 'l()75, the Montrrna Departrnent of State f,ilndIl
i l';:' j ) , R11 .l r:ad rrf'pnc.v, issupd a.n envi ronmpnta.l lmpnc+
iirt(:rnent (llIS) addrecsln6' proposed oj.1 u.nd ges leases'i1 f lre (loa-l Creelr State l'orest, a'long the North Ft-'rk of

t.te lr.latheatl Iliver. The liiL docurnent adtlresrred thp
p,rt,r-)ntizrJ irnpar:ts nf oil n.nd ptls detrelopment rln ?'t6c)
a.'re-.r of stafe land, lrrnds which are effecl;ivelv sttrcottnded
()rl thrr:e r-' j des t,.r' II. f1. I{atit)r8.1 }'ore-'et .land atrd on ()ne
rri.tlr: l'.y (l,lacier llal,ional Parlc. The surrountlinp tI.S.
llational l'orest lrrnds were nlso subjeet to oJl nnrl tsas
-! eaue Froposals during thi s time, alheit on s mut:h
llrf*.t scir.lt'. 'lo address fhe fptiera.l oil arrd gss lpar:e
i)i"(rposa-! r;, the llational Forr"st, Serrriee a-l so tslrtlt'tl nn
1:'l':I jn 1o''(i. Tn tfre introduetor.y pnges of its nwn PTIi,
t, lit, [);:l [, rrotes thnt br]c&Ur\€ of the siZe and proxlmi tV rlf
hhe -t'ederal propc'r:a.lr:, the fr"rleral nIS 11errls wllh the
broa,lr'r impaets of nn oi I n-nd pas expl orat j.on and develop-
rn:'rrt frrogrqm a.lorr5' the llortI li'nrk oF the F.lpthead Fi\ter.
C<.rnr;eerrently, tlre state s.ssessment 'foeuses on'ly upon the
irnpacts of c'il and flar' tlevel opment, uFon thc trtRte' I nnils
invoLrred. The.DliL an<1 the Montana Depart;ment <r.f'l'[ntttra].
Fesrollrc:(,)i.; B.nd ConrreT'r'ation (nNF'C) adopted the ferieral
;lnal.yr;is al; the ha.nis ft.rr the sta.te &nalysis. The
f'ecleral ITFi recc)66pnrled oil and gas develcpment alonpr
1;lri-. ltrttrt,h I'ork.

?. In 1a11, the f,'dernl FTS wat' fottnd proeetlursll.y antl
sulrstanhively deficient t,y hhe regional offlee of the
lr;rtjcnnI Fores't l-ervJce, and was l:ul.gequently tiir:cnnded
L'u; rr rleeision-nnking tool. The llrL FTS, whictt w{t$ baretJ
11frr)|-r thi,r fr:dt'ral. IIfl, had not hPeD challenged di retti-l.V
unLil thl g causre of acl ion was f 11ed.

V. In 1o82, tIe IIS]I agaln ppplr[1rp1:l erpn)'l eations fr)r
o! I Drril Fri.rt leases i n lhe Coa.l Creek State Fores t, th lrr
tirne involvln6, l?,$fr( a.crerr of state lnndn. The I\FI'
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pr+.l)arFa(1 tlnd llrsut'11 p i8-pnfte pre-1 irn!nar'y sprrironmenhal

i'eview ( t'nnt ). Ttre PFRl "nn"tuo"n 
tha't the declsion l;o

'lrritr-1:r. flp,r:6 n".,'i.. for oil'--and flaF 6prrr)lrrPment' with

;rl;ti_rehr-:tl prnt.Liive sti p'lstionF, would not ''rigni f iearltly
a.fl f r:ct Lirt' q,irlii tv r''1- l'lre human envl rottment ' n.nd tlrtts

tlirl rrot retluire the Preparot'ion of atl -llfS prior to the

sclterlrrlpri f""s" ,t''to" There werta no puhlie hearin6's' ho

rilVi(]lll I)crjorl ,,anrl no pl)blis;het] commentf]' alt}ttlrrgh the PEHl

wt'rr: :rvai lahl p f or inspcchion upon requerlh nur:ltlnnt trl

A.R.11 . 2(',.2.b04( 2).

4.AfterttlelosJP}.]}?lwascomplut'n..linJu1y,thcIFI,
opfer€<1 r.riI and gas Iesfres at puhIic auetion' Tn september'

cenex pu"et',ase,{";;;';;;t"n t'"}cts of 'lanri lea'ses' tota'ring
61 1 itrlr€s. rJe.nex r:utrmi tteO 

'i t's opera'ting- p lan .to the

[,i]L jn 1q84, i;;-;,rrpose of which was to produce h'vdrocfrr-

honr:. Cenex is proptls j'ng one wil-ileat test wel l ' c.P-

Irroximateli' 1;hrre miles south of the commurli fy oF

Poletrridge, Monta'na, oo a site that was ]oggeti jn 1o'7cl'

Ttril' tprr't wet'i'-ip the r:uh.ieet of thJs actlon'

rr. When the lflt received the 0enex proFosal '' i h

{1r,lave(l ,pp.n''.'nl of the pjon-unti.1 a sjte-slpeejfic
prel i minary "nuironmental 

.o,ii.w ( Pl-'R2) cou l d be comp'l t;ted '

'lluro pr,tlrl ic fre'nr.inp" were -t.rortt-ln 
Columhia FalIs' and a jo-

rla,Y revLew pertclO ens'tleO, e'nO ing on lloveml:er '26' 1of14 '

on ,Ianunry ?1, lqt)r;, th""nijr jsl,,ue<1 tI frupnlcmentul
inf,>rmation document t'cr the PnR2 trnd apprnved t:\q 

-!tln"*
(-lperatingp)angonditiilnerl_trpontlilvironmentalmitigaIion
m{raf\ures. pt-alntiff filarl 

-'if,i.* aetlon, eonfenting the

drill site n.pp"o"":, otr Februa'r'v 20' 1985'
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6. l-ruring the same perlod of time that the ['ST' wrts'

receirrinF appJications fbr ;ii ani pas--leasest so warr the

jlurc,nu of Land lvlanagement 
-fnl,U)'with reape".t^jS the

neighboringniatheadlla'tional-Forei;t'Asof1o80'tlte
Flathead ltational Fore"t 

"f.r"O an estinated 1'OJ5'OOO

a()re.rrr under appljcation for-oif ancl gas leasing' Tn

1()fto, the U.li j ^porest service lsgued an environment
ar::r\r)r--smernt (FA ), the ferlera1 t:qui val ent of a P."l., 

-"11"^.j-ni 
np

t,he 1,OJq,ooo Bere,s gene13f-j'4,^lantr eyalrrati ng spec j fl i c

I eirr,e t'Pc(-\mm.]no'ut-i ons' fo r 7?i,Aoo acres'- The FA conr:lttderl

that the oil a.nd gss tltlvelnp*int-in the.Flathead ltrat'lonal'

lnorest dirl nof significanii.v-"ffeet *h: 11unl lty 6f fhe

human environment; as a con'sequenee' no frr]l FIS wtll:

requ i retl . llil s tlc,e j rri on war, 
'ehal l engerl 1n the tfpi ted

tltates lristrici-Court', qonlnt'n- v' nurfgrd' 605 F'Supp'' 1O?

( 1 985) . The i'ri"i"*oltfj""nif.5naf-fn" fetleral <leci rri on

t,oforrlgoanTTflheforeis'ouingtheollandPR;.rlettl.len
was unrea.sonabr e, j fl ttrai lt.t.. 1 eas I ng s tage. ,,"_* the

fjrsttltagunr..anumt,erofuu""***iveeteE'swhjehe-.lear1y
met the "siPniiicant' e{''ft:cl" criteria of the }Iational
Iin,.,i r,tnmcntal Pol icy Actl therehy- ca1llnpl fnr a'n FT:-'l'

and that the llT-,M, ilt ir;suing' -ttt*^"15'-a,ses' 
had violaterl

tLre Fnrl$.ngered speeies n"tl uy fa.il.ing to ana.1.yze the

coniiequenceF of a'l 1 stages- or In" oi 1 and gas activi tlt

llp(^)n1'lrr:arrecteororests.-|istrictCourt.IttdgePnttl
Ilntfic'l tl's deeision l;o these effects was recently upheid

(.rn u ppea ) tn 
-tfre 

lli nt 1 ci t"i i t 0ourt of Appeal sr (lror"
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8tr-.Jo2c), ,Ianuary 17, 1clilp). AJthough the issuer: raised
thr:rein wpre determined with reference t<l the I'Intlonn'l
Ir'n',ironmental Po1 iey Acl; nnd reJsted t'ederaL laws, tlte
f e'ctrr are rel evant to thtt i r''l$ue$ in thlr.; eause of acti on,
art Ilre r:)nvironmental ec()lrystcms aflfpeted dO not for.low
alo\.'r) rnme n t al ;i r.tr i sd i c h i orta l bounrl a,r I erl .

TllstJnl oF1 [,Aw

A. I]TANT'ING.

1. P] ainti.ff ltortlr Fork Preeerrratlon Assoetatjon
(ttfpa), a Montan& non-pr6f jt eorporatton, 1s u,n enylronmen-
ta1 eon{:rer\/ation Protlp whose memllers include .loea'l
rer-.jrlents of the l{r>rtlt I'ot'k area. .it srgueB that the nST,

deeision to forego an XTfr wfis unlawful , antl thnt the
Ct''ltex vliltleat fest well woulrl substantis.llJt,leerease its
lnr.ml:ers' proper"t.y values, a.F well as the reerca,t j onal
val ue ,rf the &rea ar:\ a wltol e. In additi on, Nt'PA al'alue,r
+,hat bhe State o.f Montnna does not hold record tit-l e to
the test well propert.y, therehy rendering its decision
nul-l itnrl void 

,,:.

2. lefendants' first argument is that l\IFPA dt)r:s: not
hrtve r;tandjng,,ttt Lhe inieresttl which N!'PA hatl B!.1lrG)r1;erl
el.l'{} ilt)l; wit,lrin ttre scope o!" JntereertF pr6lpcted hy
r;tatute, oonshitution or otIer 1aw. Defendants arfltle
that ].er,:tt.u,.;e tTli'PA dcrcs not hnve an (rwner.qhip interelrt in
irny ol' hire lanrl inv6l ve,tl in the wi ldcat test well rrl he,
i t laeks stand i np to bring a mandamus action: that NFPA'n
;r11eg:etl in irrry is lndistinguishahle from trny in.iury to
tlre f'eneral prrh-1 i e, and that an.y potential in jttr.V to
Itl"PAr:,; r j.phts is inlruff it:ient to constitute a IsubstRntia:l-
right" as reqttired ho in.ral ldate &n aPency dpcjsion.

1. Bttth Plajntjff and lrefendilnts ej.te lltewarl; v.
.lroard c f flottn ty Commi ssioners , 1n5 Mont. l otlE6l-T2E'
1-s.fTTg?-"T, a-s effioper criteria for standing
in this cont€r).t.

l''flrre frrllowinp minimum criteria 8re llecesr:rary to
er-tahl ir:h strrnrling l;o $tle a 8o\ternmental entit.y:
(1) The complainin4 prrrty mttst eJearly a1 lege
past, presenL or threatt:ned i.njrrr.v to a property
i)r r:ivil right; and (2) the a1lepet1 lniur.v must he
rlistingrtishahle from the injury to the publ.ic
fler)erally, bul the iniury need not be exellusive to
the r:ompln.i n j ng par tY .

Irl . , at 1'7'j Mont. 3.t 201 , 5n'J P2d at 186.

A . The members of lrl'l'A. ari landowners whnse hol d i nps
licrrlcr LIJ)(\n or lie; nearb.y the propose(1 clrill site, have
fr s:lttrstantial tnteresl. in tlre valrtes of their hones afltl
Jrrts, lrle,lttlcL:r suf.f icient to mee't ihe Stewart criteria. A

threatenerJ redueti on i n private-pT6]-erty vaf ues i s
rlil'itirr,r'rrirrhsh-l e I'rom any tlrreatenerl 1n jury to the puhl ic
f'r)fl{lra.!1-y, such aS a tleCreA,gt) in Wildernes$ reCreation
agfr.)ilge. I'IFPA has standing.
()RIl lrF Page 3
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Plnintiff's Compl;r int spek.q
r:ompr-.)- the preparation of an
?rpnrc'rral of Cenex's ()pr.rating
thereb.y pre\renting Cenex from
.rxfl(rralory we1l. On Mareh lQ,
Cenex fi 1 ed a j oi nt Mo h ion for
fol I ouri ng groun<1s:

a wri t of mnndnmus to
ItIl'l, and to have D"lL's

plans rleclared void,
dri1l ing its propoced

1 aB'7 Iref enrla.n ts nl:T, and
Summary,Iudlrment ()n tlre

i. That a writ of ma.ndamgs! will not _l ie to undo an
:rl rea.rly completed aet (LtSL's approval of Cenexrn
operat,inF plnn).

i i . That bhe a pfrroval of Cenex's onerat i np Tr'l nn,
nnd the deci s i on nr:t to prepare an FlS, are d iscre-
t i onerry rnat terr,r, and that a writ of mandamurr \{i I l
no't eompel r'lir:eretiona.rv acts.

iii. That Plajntjff has not complied with tht'
t;tatutory requirements for a wri b of manrlamus.

1. \,Irit of mantlamus will not undo a eomnlet,ed aet.
f he s llp-g;p .

Apnro'ral of the Cenex operating plan dl.d not occ,llr rrnti.l
,Ianttar.y ??, 1qtr6. Deft:ndants arPue that Plaintiff hsd
;r1mos t t,h ree months, f rom the tlme the DSI tleterm j nerl
that o ma;ior st,at;e aebion was not invo.lrred until anproval
i',ri-ls granted, jn which t;o flle its Complajnt, and that
br-:catise it did not t1o $or Plai.nti.ff 1s estopped tn
objeet. Ilefc'ndants eite Bnard of Trur:tces, Huntlr:v
Proiect llr:hool Irit.'hrict N

)oun1r Commissioners, ont

2. Tn Board nf -rLlr:teesr, the appella.nts petitioned
for a wrlt oF-man[anr[s', re\lues:tin6'the Court to voir] an
i 11egaJ meet j ng. Respondents there contentled that a
wr j t of manrlamus was not a frroper remedy to correet lrn
zr.r:hion which had already takerr p1ace. The Court founrl
that n wri t of mantiarnui('r \ras not precisely the textbook
rernc'dy a b 1aw, anrl hhat a si mple peti tion to voirl &n
ir.r:tion, or a pet'it,inn for tleclarntorv jrrdgment, worrlrl
perha.ps he; more appr()printe. llowever, the Court found
r;uflFicient res.son to allow the appe.l la,ntsr' petition to
sband, rpriting its holding in part on KadJll.ak tr. AnR.eonrln
0o. (tg'r:r), 602 pzd 14'7, 36 tit.t?ep. 1ffi

7, Tn the Kndi I Ink enrre, thc Corrrh forrnd thnh the
l)l'L hari violaterl-a-iJenr 1ega1 duty to aet l,y approvlng
nn incomplete and inadeouate appl lcati on, eontrary to
lr ta trrte. In so ru1 i ng, the Court reasoned that hJt
ir:srtin6-'n mandate it was not undolng an act, but rather
rlireeting the nSlL t.o perform an rret whlch it harl not
11one, end which it harl a elear le6.'al duty to do.. The
rtct wali "untlone, ff not by the wri t of mandn.rRur:, hrrt by the
0ourt's f in<ling of a violaLion of dut,.y.

4. Tf lhp holdinp jn Kadill.ak he appJied to thc
cirui:1.) at issue, there rnust Te a r6tear 1e6n-l dutyrt on
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l,ire p&rt of th.e lllL tcr irt-h in a farrhion contrnry to i tn
nplrovnl ojl the 0enox operating pl an., Pl.ntntiff contendn
ti:a l sueh R I'el e6.r ) egul dut.yr' 'is found I n tle Montnna'
ltnvi16y164rptn1- Po1 ie.y Ar.rt (mnpn) and regulahion.q pursuant
t,lrr.l re to. The Cettrt a;rrpt'tr '

5. MI'PA r:tater: in nart thpt nl'l aPPnejes of the rrfnl;e

...r'lta.l I:
( 1 )IF[-I ) rrtjl ize i1. svstp6s,ticl interdlr:eipllnary
arrproaclr whir:lr wiII j1$ttre the inteF'rated tlse <lf
tire na trrra l and social scien(:es and the enrr j ronmontal
der;ign arts in plnnning and in deelsion-making
w5i cir ma.y have an i mpac t On man I s env j ronment :

( ii ) irtentify an6 tlevel op methods and procedures which
wi I I j nr:ure it,rt pres':ently unquanti fj ed snrri ronmental
a.menities and va.lttt:s may be given appropriate
cortsirlera.tit-rn iir deeis jon-naking along wjth ecollotnic
zrnd technienl cons.ideratlons;

(iit) i'clutle in e\rer.y reeommendatic'n or reporh ()n

;rro1tor.;a1-s flor projeetgi"'programsr legislation, ?1d

'tlrcr 
ma-ior actjons of state government signifjcant)1r

Itf.f'r:cting t,he 11ua1 Ity-of the human c'nvlronment, &

rle t;a i'l r'r1 przrternent. . . l' a.nrl ]

itlr") prior to malrlnf . a..ny .d.etai.lerd t'l,1f pmeFt n.r

pr6ritleri 1n srrtrseetjon f 1)fb)(ii j)' tlre respnn!:riblt'
il.'ter of'f icial shall consul t wi.th and lbtain the
r:nmnenhl. of nnv t:rfs.te ageneY whieh has jurisdjetjon
b.y law or sp"iiat expertise with respech to an{
ernvironment,l impa.ci :n'ol'ed. Ccrp.ies of stteh
l:tiril:slofrh and the eomments anrl rriew of the appropriate
l;taf r', f ,'Cera1 , anrl lccal agencJes rvhieh arF)
auth.rizerl to r'leirel op a.nd e^f orce envi ronmenta-l
r:l"anrlarrlr; s:hall be macle avrrilable to the go\tt"rrnor'
the en*ii ronmental quali t.y council ' and the prrblirl
zrntl --hall I aeeompany t'lre prop.sal r;hr.ugh the
exis ti ng ageney review procerirl '

M. (,'. A. ?tr-1-201 ( 1oB'7\

6. Corr.esponrl i ng aclmini stratj ve rePtllat ions prorri 11e

i rr par t as f ollows:

A.F,M. ?('.2.5O1 Irelermination o@
l:n v i r on me-frlE-l--ItnpA-4,1 IT 8l- emr'n-F'

9

10

11

).2

13

1B

19

22

23

. . . (.?-) The department
fcrllowing situations :

shal I prePa re an TrI S in the

I'n ) when tlx, prnpoFctl act i on i s one that norna l l l'r
requi res an riS irnclc; r ( 6) of the rul e and therr;
a re no upecial ej rcumstances i

( h ) vrhcn a PER i nrl i cates thn.t an nIS is necesisary ;

()f
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(c) rslren the proposed ae'tion is flo cllearl.y a mnjnr
alctjon of eltate go\r€,rnment, si6rnificnntJy affectin6'
the rl rra 1 I t.y of f he human envi ronment that no Pl'l?
i s necetlF.ial'.Y.

(z'\ 'nhp foJlnwinp ,lr',' rlnte6rories 6f aetions which
ryryi
t'n ) act i ons wh j ch mav s i pn if i cant}y af f eef enrri ronmFn-
fnl attrihutes cecognizerl ast being gndgn-{*rje3,
1'ragile, or in ;

(i'; ngtions wtrieh may be ei ther si6rnif i eantly growl;it
inducjn-pr or growth inhibittng;
( c ) aeti ons wh i eh may suhstantialJ y al ter envi ronmen-
tal cond i h ions in terrs of qual i ty or availabil i ty:
OT

(,1 ) aetlons which
r-'umul a.t'i vr: i mpa.c l;s.

(Emphases added. )

wi.l I reeul t 1n srtbr"rtantisl

'7. Ideal)y, an FIli is desipned to tterve a.F a dpelr':ion-
rnal,;i n4 tool- f or the I ea.d agency, anrl a means lly wh i eh
1;ha er)nc:trned puhlic cran become involved Jn the rleeislon-
making process. Puhl jc notjce and lnvolvement, jnter-
irl'+'nei|' invo.l vement, and tlistrihtrtion for eomment are ke.y
r)ir:rnent,s in the prog6.;c of making an environmenta.l
irr,:sef'rsment. SlS. A. R. M. 26.2.606-608.

8. 'lhr-- lSL nov has h,efore i t .l case appl l cati ono sQVe ri np
approximately 1 ?,6O5 aeres i n the Coal Creek State
Forr:rr1-, aerenge wh'i ch eonsists of critiea.'l habitat for
tlre grizzly bear, the bald eagle, the Northern Focky
Mountain I'trolf and oecasiona.l 1y the Peregrtne Fa.leon,
three r;peei t"s which are technlcally endangered, and al ll

of' which nre in !ie\rerely short supply. Tf found rich in
oil antl gas the aereape in queFtion wou.l.d he under
l; remen11 ous pressu re Frt r fu rthe r expl ora.t i on anrl d erre.l c)pment .

ln nrlrli.tion, o.fl (,'orrr$-re, the acreage aflfect,erl is in ftart
trorrlered tr.y t;hp I'Iorth Forlr 6f the Flathead Rlver, 21o
mi 1es of which are withi n the ltrahional Wi 1d ancl licenlc
Tiivers Systern, whose vrafers are to remain sultahle for
bathi npr, swimming, reereation and the growth and proprr{zat j on
c.f trltte ribton trout.

!). The DilI contends that its t nvi ronmentaJ rerriew
pnocess, when consideretl in its entirety, fu1 fil.ls its
)egal drrtjps in approvjvtU the Cent'x test well. The
Cottrt appreciiltes the Rmount of effort the nllT, hntr
r.rrr,lertrrken in 'i tr; revir,w proeess, hut in light r-rf the
1;ot,entinl impacts crf oil anrl gas development in the
llorth Forl: Breia, jt is drawn to the conclusion tliat tht'
Dlll, did not t'rrtfill its 1ega1 ,luties rrnder MFPA: that a
fu I I -scn.i r' PIll ii,r rFClui red, nnd that the [tSL's gpprrr116l]
nt' a. lt:lrt wel I wBi:i eleariy erroneolts. The Court l:nttert
i f r-- conL'lrts:ion Lrpon the followinp grottnrln:
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11 . Thp FST"s 1ct"6 IrIll is rrot sufficlent asr rr tleelslon--
mnking tooI. nor as a :illpport rloeument for the suh$eqrrent
P['l?s. Thr. FTn- does- not adrlresrr the hroad lmpaets: qlf oit
ant'l f':ri! explorati on and developmen't. It spec i fli ca1 J;r
ref r'rs thp rt'.''rt1 elr on hha t j ssue tcr a federa.l FIS wh j eh
v{as flound def icient for i ts non-progrannatic rerriew of
1lo'l,entirr.l inrpaetrr. The DS.[,'s FIf] does not addrens t]te
17,6Oq a.creil currently eonsidered arrsilahle l"or 'l eBr:tr
aeti v j {:y, trut on)y the 7,?trc) aere...,. con.qi<lered in 1o?5.
It tloes not adti rer:s trn.y potenti al i mpacts upon Cl ac j er
lraJ;ional Park, nor uFon the Wi.ld antl Seenic portion o:t- the
llorbh Forli, Flathearl River. Perhaps most importantlrr,
nowhere in the Ffr- has the I'SI addressed the cunul.atitre
impa.cbs of oil and Basr exploratlon and developnent. The
"eumulative impaetsl issue was merel.y edopted by referenee
to the aborted , non-progrannat i c f ed e ra1 nT['1.

h. The Pi'll1 is: not srrffieient firr n deeirrion-m:tlrirrp
br'ri''l un(trlr MfPA. Al: r':ta.tet1 , its purpcse lrras to (lons; irleF
rrtfr t- irnrnt:rl i ate, curnul n t i ve. nnrl r\rteonda r.y i rnpne tsl r)r oi 1

rrrrd r{ar'l 1r:asing on llol; h the ph.yrrica.l nnd biolopir:rt.l
,::nvi r(-\nment of the Stntt: Fores brr (DSI, PFRl , p. 1 ). 'lht'
nna'l.yr';ir.; vrair based upon the knowl edge tha.t ) easi ng cotrl 11

-l c'rtJ dirr.t:l,1y to 1"ull derrel(rpment of oil or gas fielris,
r'r i rrr)e a nl'!L l ease i ncl ud es the rl ght both to expl ore anrl
rlevelop /DST, P.l'l?1 , p. ?6 ). Thp PFlll lnc]rrded,lhe {'ivf'
pene-ra1 phnses of oil anrl Fatr operation: 1) prel imlna.ry
(,)\':l.l uat jnn o'f an arears pohential, a frhase alreldv
(rompleted: 2) on--the-ground seismic eva.:l uat'i on; i)
d ev el rtr,mrrnt o f a cr tual eitmmc rer j. a.J prorluct i on : 4 ) nrorltte'l; i on'
and, 5) exh:rustion a.nd ahandonment of produetion we.lls.
'llre fi'1.t, reeogntned that the firre rrharres have the potentia.l
t,o cinlr'':e ma,ior adverse effects upon the natttrtr.l and
sociril e-nrrironment, includlng, zrmong other,q:

i ) 'rTncreased 1eve1s of h.ydrocarbons and hydro6'en
snl1'jde" to the air qual1ty,. p. 2'7.

ii) 'rThe air qualjty c,1'fi'lacier Uatlonal Park (a.

rnandator.y J,'etlr.ral Closr: I a.rerl ) could h,e arlverre-ly
impracted should s;igniJ'icant development occur," p.
?.7 .

i i i ) " Tf r:11 regi orral erxist j np a.nd pof e'nt j al
rlc'rrt]1 opment aetiviti os a.re eonsldered cumulal;i rrel.y,
the water qLral l t.y 6f ttre Flathead s;,.stem n.pneers
to be threahenedr'r p. 27.

i ', ) "Grorrndwater srrppl y e.nd qrra.l i tv cnn tre a f f ected
h.y detonation of explosives for seismic exp.l oration,
improfier disporral of saline water produced wittr
oi 1, jnfiltraf ion f rom evBporstion ponds anrl mud
Ii ts, and imprc,pt-'r eas:i rtp. r-rnd ah'ant1 onment procerlures.
(l,rfl1'nmination rnaJr fender'local proundwatr:r snnrcer;
runf it 1'ol' domesti c u$e irnd ma,y a.drrerse)y af feel-
I ot:itl {-'rot.lndwate-'r-. f'etl r-''ri i'j'ace d rainage r " p. 28.

r,) I'loiI djsrturlrtrnt:e
l;it"rrt dri].1 r:ites a.nd

0Pnf'R Pa6'i' 7

asF()eialerl wi t.h rnpd constrttr)-
dr:vol opment actirri bir,'s wj.l 1
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t'et'rl l1; i n vnr ir,urr (legr(lcs r'F t rorllon nnd rrhort:-
term loss rrf \/r)petal;ion. Ilxeessi\re eror:i()n of
f)r'(r(lrre'live topsoil could re'sult in redueed lonp'--
torm l,imber J)roductit)n,t' p. 2q.

vi ) "[xp]oratrrF.v or tlr'rrol.opmc,nt tlrll,linp <:r'rr:.!rl
rcmfJ\rc cOnltidernhl r\ ftCreapefi flrnm foresl; nrodur:t ion
tltle lo roarl lmprovement needs and rlrjll l'it;r'
requirements,rt p. 2q.

v i i ) ''0 j.1 ;lnd I'ar: I easi np h&s the potential to carurt:
r;erjourt 1<lng-.1;erm irnpncts to the wildlife resotlree.
. . .1onp*Le'rm or i)erruanent destruction oF hahi tat
anrl alteration in lrabitab ui:e.isr inevit,able in thr-r
.J.'rent thab rripniIicant t]evelopa.bie reservetl wr'l'e
ri i s;correred, tlre appl i ca.hion ot' mi ti gahion moarsrlretr
may not he r-',ufficient, dtte to cumu1 ative effe.:ets,
" pIr . '57-'14.

vii i ) "Any siflni f icant increrllrt: in flne sed'lrnpnt lrt
tht, Iower rL:Fch of Lhis r:trelrm woLlld bo detrlmenhal
l; o hul I trcrut l.rpawn j ng gravel rr, t' p. 75.

i -x i "lxlrpctelcl ef'f'ects on the vi sual resoLrrceF i ttc lttr]t
rr'':rrlrir errh nnrl fjl I slopen, presenee of ,heBrr.tr
! nrlrrr;l ria.l erluipmerrt, durrt and \tefletatj on coat i ng
f'rom roo.rl Llse. Th+'se ef-fects eould he rrisih]e
f'rom virrious loca.hions withtn tllacier l'Iational
Pgrrk and l;he ltlilcl and licenje Corrjdor," p. 36.

x)'rllttnting f!llect)si''r fr"lr bjg F'ame specieF na)/
Erarlttally decline with ilrereaserl hutnan prPssure
anrl the rerluc tion of l.rtrme popu:l&tions,rr p. i'7 .

xi ) "The add i tion of telr'phone and power I ines From
L'rrlurnbia Fslls:, a,n(l the anticipated incrGase jrr
Itttmern aetivihy antl vehjcul-ur traffic would chHnge
the J)rest:nt primitive charaeter of this areil
t;ownrd hhat r:rf a resjdential/resort area,rr p. 7't.

1O. In cc'ncluni on, the l\[]L fountl that there wou-lrl he
nt', s.: i pni f icant i npaet upon the qr.tal J t.y of the httman en\ti ron-
rnent ari a resul t of leasipg the traet,sr i n the Coa.l Creek
lltat.er Forest if nine fct) stipulations werr> added tn ttre
oil rrnd {ras leases (Appendjx A, l\S.1, PERl). The shipuJn-.
1; i.oni: citahl i sh n I ear:e-hy-1 ease &pproval propram. llo
rlr:'l;ivi t ir:s may take p).;rce on the trtrets untl'l &n Annttn.l
0perating Plan hBs ht'ren approverl lr.y tho llSL. The stifrttln-
tionl; also a.llciw the DST, to impose va.rious site-speciflc
mitip.'ation meat\urerr, thd Iimit surfaee oecupancy in
eri t j cal areas. Ib is-': precisely this kind o.f a pieeemeal
cnrrironmenta-! review and p'i ecemeal Jnvasion crf wilderness
if rea$ that Mf PA was rles i aned to a\to i d .

11. Thp PPRl addrel'sed hhe possihiJity o:P futttre rril
irntl I'i'ls produc t i on. 1 n esr:cnce, the IrSl rietermi ned that
ir oil anrl ga[\ werp found in pro<luceahle ou&ntities H!r a
resr.rLb of lhe fest, well. then each adalitiona.l dril)i.ng
[,)r(][)(,s:ll worr].c1 ]ravc tc be evaluated for jts environmental
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jmnitct potentin'1. l'n the rn()rnhlme, the nflL harr rlectined
bo rlev.'1rlp a formnl plrrrr for the effective r:rrordinahirrn
and jmp.lcmentation of ,ioint -local, state anti ft:deral
plannirtlr n.nrl evaluatjon. llefenda.nts arpllc that thc.
erlrl i r()nmental i mfac.ts 6P one e'xp.! oratory wpI I mrrsf lrt.
dir:Lingrrir-:hetl frorn the t:nvironmenbnl impachs of netur,rl
()il ft.nri gas prorlrtclirrn r'rrriJ tlre rlril'l ing ol'nultinlr.
r.rr'l.lrl. Ag;-rin, 1,hirr js proeirlr:'l.y the t.yper of pittr:e64211
et'crlttrrtiott that MFT'A is ,lesipr\dd ln a.rroid. An l,'Tl'l ir;
intendr:rl ho a.dtlror:s nnd ans-:wer the question whether
t.hert shoulrl be any dril ling at all, not whe'ther thrrre
;rre lrroduceable quantit;ies of oil. ava.ilahle. An FIS
rrhorrld sel've fo d!\si1:;'f agencies in making decir--ions
bef'ore arty significant r,'16rpr) are taken whi.ch may rlamBg+:
the r,'nvi ronment. ltha.t purpose reoui res thab the firoceerrr
1.i,) intergr:lherl wittr agency pla.nning at the r"r'llesl;
porFiihle time. (-c'nn(\rs rrh lOB, eltinp Thomas v. lehr'frr()n,
,,tt\-1. 1,,.2d ./qd, ?fl--l-oTrcir., 1qg5).

12. .In arltlition to the foregoing, A.n.M. ?6.:?.614
l'e(l rr j relr il l;tahe nFenc.y {; o rlerrelofr a nropranmatic rcrr jew
t)r()0crlsi:

?(,.:1 .6ll,1 lrlllir;,\llAmT(\lI, (:)0tiTFI'TT AlIn f'TllTllT.lillTIOt'I (ll;'
l\--rrrniTJ5^-tr{F i'ITo-p pgp
i''r,riT"ripT;itl na' ir Joii,,r;-ir r' Bflpnc.v- l n l t J s tr:d nc.t i oylsr,
pri)flrrJms, ()r polittir.s whictr in part or in total
i,+ill ci)nstitute r: ma,ir)r stale action si5'nifieant)y
affleeling bhe qun.'l ity of'the human environment,
f,fr e 11 r'pa.t'tmt:nt ma,y prel)are a. pro/rl.amma t j e rnlr! 1:q;

rlir;cu;,rsinp 1,he impirci:s of'bhe rreries o.f acti()ns.
(:r)'j'he profrirrnmatit: review shall !nelude. i'!t-- a
m i rr i mum, eumulat i ve envi rnnmental- ef f ects of: these
a.J lernaLirref'l .

fl) 'nh.) lime ljmjtr: rrlr,eifieri for distrjhutjon sflrl
yrub'l ic ocrrnul€rt j n Rrr_l c ?6.?. bOB apply to the
d istri1-'u1;irtn rif proA'rafilnert ic reviewF.

(ll)Wfrile work <"rn rr progrnmmltie l,'TS ls in progtorrrrt
t, lrp tlel-r11 t''l ment mny flo1; ltrkrt Inrr.lor lrt*rte acl:innr';
cover()d b.f the program jn lhat lnteri.m periorl
unl.err;s s:ur:h action:

(a) is Jrart ofl an ongoi ng program;

(b) is.justifie<1
p rogram :

i ndependentl.y of the

( e ) w j 1l no l- I)re.irrd i ee the rr'l t imate
decislon on l he program. fnterim aetion
prejrrdjeec the ultinrate decjr'rion cn the
program when it lends to determine
St.rhr-Ftruerlt deve'l 6pment Or fOreClOSe
r()asonatr1e al berna.l;i ves.

( t. I Ar:t j r'ns talren rrnrler rrrrlrsect j on (A't shn] .l

ao()omnlnio(l t,y an l,'Til, il" required.

0linfn ['apre c)
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1='. 'l'he phalie--t'v-plrns+,:rpprovrr) of r''il lnd /'nlr l(rrlr(i
;ippl icat,ionsl as r{jo()mmended by 1;he f\f-ll PF-'R1 wottlrl tronr:tihrttt:
11 t.l()r'i r.f,r of aFency-inif in.ted nction$. Yet, nsrif lrr-'r lher
I'll[,-l'l'lR1 or PllR2 ncJdres]ses possib.lt: a.-l terDirl,i rrp;-r.
(,'lctztrly, tlte g(ra'l ol thetro rpp'ulrr.tjons iF tr'r prt.hibit
p i r:r:emeir-l env i ronmen tal- ann1.y,.; i s .

1.1. Tn add j t j on, MIIPA conl;empJ a.te$ 'the prrt..l j c's j plrpl ve-
men t;, 1;hrough ()pen liear inger &nd eomment. A1 hhotrgh
nt iflrrir I{trlliA nor the 14ontr,rnn rldminis:trabjve Procerlrrre
Ar:h requircs a. pub-Lic herrring in a preli-mjn&ry en\tir()nmen-
i:,rl n,:,\, j ew, Ti teea \,. ['it;atr. , 574 P2d 11\6 f 1o81 ) , t]re
r..i 1',,) :rnd nn hr-riF--6lF-ThE-lJEclsion to open the CoaI. Crerelr
It;rlte Forest to oil. end tla.r,: development deser\reri public
e()tnmer'lt. Therr: werr) no pultJ i c hearinps, ho Fllh:l j shed
puhl-ic comments, flo pub-l ished j.nter-apency comments, itnrl
ri() Irll[, r{.if'on!-,ei] inc.luded in the P}'n1. 'Ihe i1SI, rc,costninetl
lhr' i'rlrh'lit:'r: ripht t;o enmment On thjl', tlerrelOplnr.nt. 'nhe
r;it,e-sI'raeific I'llll2 inelrrded a '{O-da.y review })eFiorl Rnrl
t; wrr ptrl. I ic hc'ari tr6rg werrr lre ld. Fr.rt f or Lhe !{nmr:. r()ill':on
hhnt ;liecr,rneal environmenl;nl arti.le,...Fment ts inapproylriirte
rrntlr:,r lill'l)4, !-ro i s pi ecemeil-l publ 1e J nrro-lvement t o lre
rlil;corlral'etl. fhe DIJT, <'lecision to allow oil Bnti gatl
,l 61lrp.l i'f'rnent j n tlrr. (lna.l Creek State FOrept w j ttrnrrt
:trlr:qr,trr he lrubl ic nr)t lec irr trnrenl,!on&hl e.

1tr Fjnal I.y, the lrile-t\Frcei f ic PFn2 is insuff icir'rnt
irrj a deeisi-on-makinp l,oo1. Because the PFR2 wa.s designed
rrr: :.r lrupplemenf, l1r ttre PPIIl , 1t a.ddresrses on:ly th*' Cencx
1;ost we"l 1 site:rntl operrrbing plans. It does liot arldrr.ss
rrny of tlie cltmulative imprr.cts af oil and pas Iesse;--. nor
wiiri i t designerl to adrlress those issues. The PFR2 is tlre
lnr--l r,lr.rmino in the fzrJling chain. fiince tht'rlupForting
1('l'76 IlIll is i.nadequate, and the PFRl 1s non-pro€frammati e,
the r--jte-specif ic Pnl)2 musI a.1co fa.lI as irirrfficient hy
sheer defi.nition of term,e.

?. A 'lJrit of Mandnmlrr:
Dis'r'rphii,ffi

Wi 1 I llot Li e to Comnel
*-_J--,

Ar. stlrterl pre\riorlr.-1.y, 1'Lre wrjt of mnntlamltft in ttrir.r
rrr:tion ir; not djrecterl nt; 1;he Dl\I, rleclsion to apnro\r{)
l;lra Ctfrr)X well. The writ il= rlirected trrwaFd the fl-1[,'s
1agr.r.) dui;y to prFrpare a f)rogrammatie ITS on the ef feetr:
ol'oil rinrl pal: rlevplopmernl. Thin Court .fjrrds that thp
l);'lT, rlecision that there would he no r,-ignlflcnnt ndverr:e
imnacts, fr,.rn oil a.nrl pns t'l prrelopment in 1,he Coa.l Crrr.k
llbarte Forcst is elearl.y crroneouu in view of the errldence
on the whol e record .

Al'l lprtier: :rrpurr (llfrerentl.v with respect to lhe
slnrrriard o,f reviF)r{ to bc spplied by the Distriet Corrrt
wlten consitlering the ilt'cision o.r a t:tate agenc.v. Plaintiff
iirfru{rs therb rr standa.rd of re&iionab.l enegs applies, as
r: i f r'r-l 'i n f-'onn,trt: \r. Ir,ri iorti. Itef endant Cenex arpueF ttr at
ti'r' 1rt3.;'t(laaA-oT r-1-l-,'w -fii- r^'h6hher i;he nflene.y'S deelsrion
ltt,:rL) rrrbitrrlr.f r caprieious ()r unlawful , as eiteci in
llnnlr.'y \'. Klejn,lienr:f, 4't1 F.2d 82'4 (Za ()jr.-\, cert. rlen.
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.112 tl.:'. (l(\',' (ttt'''r;.

The eorreeh r-tandrrrrl.c of review arr] ftlrrnd in the
l,!irnl,rrna Admini:.-:tr.r-rl; irre Pr<tc+.dnre Act, SeCtion ?-4-1O4.

",L!rrr e(iurh mrry rrot; i:lrl.l,rtitute its judgment for
that of tlte rrlrene.y a$ f,o tlre we j 5rfit of l:he etrltlt'nce
on (lrlestirrn[r t-rf' I'f.r(:t,..The, r]orrrt ma,y rrr\reI'i'rn or
notlil'y l;Lie c'lt;eirrion if srrbsfantinl riphl;s rtf l;lti'r
a ppr)l l nnt lia,re ht-en nr..,i rrd j ced hrroru.rsp the rtdml ni s;tra-
tl-ve Iin<1 jngs, jnfe'r(1 nces, conc]usions or deejsrions
:].rr.:... t.r\ ,. 1eanly {)rr()neolrs jn vjc,bl of the re1 iahle,
probal;i,rre atrrl t;uLrl+t;lntiirl evltlence on the whole
i.-.,l()r,1. ?l

llhe'lir.i, decisinn 1o fore;'o Bn I'TS in violation o.f'the
po-1 icier: of MF,-PA prrejurliceri the Plain'tiff 's rigltts to n
s;,,rs l;t.rnn I i l. intttrdisr:i pl inary and proprammntic appro:teh
Ln {rit \,/ i r. ()r}nrrlil f. .'tr;lleltl'tmr)n 1;.

',. l)1-1'1rnrl ant As.-l.erls t,hrrl Plrr!ntjff ha*- ncrt Comn'l jr:d

lftf1j:ff]dr"FrvFa*i-if.*',,f__J- l'IFl-tTT-Md

f'ection ?'7--?6-7O1 . M.0.A. requires that the lvrj h mttsi
i,.) i.r:rrrroii rrprrn af'fidav'it. The Court recorrl inc.ludes .hfre

:rf'''irlrvil'r: or' .Iohn Prerlr.rir.k srtrJ (lar-l and f, lnrla'Pltl,mlln.
vrfrit'h ar,r srrf l'icir:nt hrl natirrl'.y l2'l-26-201 , M.(': .A.

T I I . PL/rIlT'n f lrl I S 140'l i()lT lrnl? Sllll4MrlllY .IIrfCMFlln.

Pl rrirrt j if rs llo b i r-rrr f'or $yp6ra.rp Jurlgment urges tiral;

1. The docision to forego rln IITS wa!r c1c.a11;rr
€f I'rl)neC)US.
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NORTH FORK PRESERVATION ASSOCIATION' Plaintiff and Respondent, v.
DEPARTMENT OF STATE LANDS' a Department of the State of Montana,

Defendant
and Appellant, and Farmers Union Central Exchange (Cenex), lntervenor and

Appellant.

No. 88-516.

238 Mont. 451.

Submitted June 15, 1989.

Decided \ug.22,7989.

Rehearing Denied Sept. 14, 1989.

778 P.2d 862. [2 38 Mont. 45 2J

O Appeal from the District Court of Flathead County.

lof12

Eleventh Judicial Di strict.

Hon. Michael Keedy, Judge Presiding.

See C.J.S. Health and Environment sec. 1 19.

Reversed, writ of mandate dissolved, case remanded.

MR. JUSTICE HLrNT dissented and filed opinion.

Tommy H. Butler argued, Dept. of State Lands, Helena, Doug James argued, Moulton,
Bellingham, Longo & Mather, Billings, Dana L. Christensen, Mulphy, Robinson,
Heckathorn & Phillips, Kalispell, for appellants.

Jon L. Heberling argued, McGarvey, Heberling, Sullivan & McGarvey, Andrew Bittker
argued, Kalispell, for plaintiff and respondent.

MR. JUSTICE MoDONOUGH delivered the Opinion of the Court.

This appeal involves an oil and gas lease on school trust land within the Coal Creek State
Forest, which was acquired from the State by the Famrers Union Central Exchange
(Cenex). School trust lands are administered by the Deparlment of State Lands (Depart-
[238 Mont. 453J ment), which issued the lease to Cenex. Pursuant to an Annual Operating
Plan approved by the Department, Cenex proposes to driil an exploratory well on its leased
tract. North Fork Preservation Association (North Fork) has challenged the Department's
approval of Cenex's operating plan, alleging that the Department failed to prepare an
environmental impact statement on the proposed well as required by law. North Fork filed

31812000l:53 PM



NORTH FORK PRES'N ASS'N v. DEPT. OF ST. LANDS, 23SMh@fuard980tereporter.com:80...mplateName:predoc.trnpl&setCookie:1

its complaint in the District Court of the Eleventh Judicial District, Flathead County, and
obtained a summary judgment in its favor. The judgrnent set aside the Department's
approval of Cenex's operating plan; issued a writ of mandate directing the Department to
prepare an environmental impact statement; and awarded costs, fees and a small money
judgment. We reverse, and remand the case to the District Court for entry ofjudgment in
favor of the Department. We hold that the District Court incorrectly applied the "clearly
erroneous" standard for reviewing the Department's decision and misinterpreted applicable
statutory and case law. We further hold that the Department's decision was proper under the
correct, "arbitrary, capricious or unlawful" standard of review, and that mandamus was not
a proper remedy in this case, as mandamus is not available to compel a discretionary act.

The parties have stated a number of issues, some of which overlap:

As Stated by the Department:

l. Whether the Department must prepare an environmental impact statement on the drilling
of a single exploratory well on school trust land which had been previously clear-cut of
timber and is managed under the multiple use concept.

2. Whether the Department is required to prepare a site-specific environmental impact
statement concerning full-field oil and gas development.

3. Whether mandamus is an inappropriate remedy to enforce the provisions of the
Montana Environmental Policy Act.

4. Whether North Fork Preservation Association sustained its burden of proof.

O 
As Stated by Cenex:

2of12

1. Did the District Court apply the wrong standard of review in reviewing the State Lands'
decision that approval of Cenex's plan to drill one exploratory well was not a major action
of state govemment significantly affecting the quality of the human environment? [238
Mont.454J

2. Whether State Lands' decision that an environmental impact statement was not required
was arbitrary and capricious.

3. Whether the 1984 preliminary environmental review was sufficient, as amatter of law,
without considering the "cumulative impacts" of oil and gas development and production.

4. Whether a writ of mandamus will lie to compel the preparation of an environmental
impact statement.

As Stated by North Fork:

1. Did the District Court apply the wrong standard of review to State Lands'procedural
decision to forego an environmental impact statement?

2. Whether the Cenex operating plan "may significantly affect environmental attributes
recognized as being endangered, kagile, or in severely short supply." ARM 26.2.603(3)(a).

3. Piecemealing: At what stage in the oil and gas lease process is an environmental impact
statement on development legally required?

4. Is there a separate ground supporting the District Court's decision, which State Lands and
Cenex did not raise on appeal?
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5. Whether the 1984 preliminary environmental review was legally sufficient, particularly
in its evaluation of cumulative impacts.

6. Whether a writ of mandate will lie to compel preparation of an environmental impact
statement.

In April of T975, the Deparlment received applications for oil and gas leases on 14 tracts of
school trust land in the Coal Creek State Forest. The Department deferred action on
possible leases until an environmental impact statement (EIS) could be prepared. Coal
Creek State Forest is bordered on three sides by National Forest Service land, and on the
fourth side by the North Fork of the Flathead River. The river is parl of the National Wild
and Scenic Rivers System, as well as the westem boundary of Glacier National Park.

The surrounding National Forest Service land was also the subject of oil and gas
development proposals at about the sarne time. In I976,the National Forest Service issued
a draft EIS conceming proposed leases on land in its charge. The Department also issued an
EIS in I976.The introduction to the Depaftment's EIS stated that the National Forest
Service EIS dealt with the impacts of oil and gas leasing in the larger area suffounding Coal
Creek, and the Deparhnent's EIS would therefore focus only on the state lands involved and
should be considered "an extension of that made by the federal govemment." The
Department's EIS permitted leasing of all [238 Mont. 455J 14 Coal Creek tracts. However,
at a meeting of the State Board of Land Commissioners held in March of 1976, all of the
bids received were rejected. The National Forest Service subsequently undertook a new
environmental analysis of the area, and abandoned its 1976 draft EIS.

ln 1982, the Department received new applications for oil and gas leases covering a larger
portion of the Coal Creek area. The Deparlment prepared a preliminary environmental
review (PER) for the pulpose of determining whether issuance of oil and gas leases would
be an action by state govemment "significantly affecting the quality of the human
environment," therefore requiring an EIS under sec. 75-1-201, MCA. The PER was issued
in 1983, and concluded that no such significant effect would result if certain protective
stipulations were included in any leases granted.

The Department then offered leases in Coal Creek State Forest at public auction. Cenex
purchased leases to 17 tracts. Each lease contained 16 environmentally protective
stipulations. Under these stipulations, Cenex was required to submit an annual operating
plan to the Department detailing all activities to be canried out on the leased acreage during
the coming year. No activity could be undertaken until written approval of each year's plan
was received from the Department.

Cenex's first annual operating plan was submitted in 1984. The plan proposed drilling an
exploratory well on one of the leased tracts located approximately three miles south of the
town of Polebridge and one mile west of Glacier Park. The proposed well site was a
clear-cut left from previous logging under lease from the Department. Cenex planned to
make improvements to an existing logging road in order to transport necessary drilling
equipment and supplies. The Department delayed approval of the plan while it completed a
site-specific PER, held two public hearings and received comments on the PER during a
30*day review period. After reviewing the comments, the Department issued a supplement
to the PER. The Department then approved the plan, subject to 31 additional protective
stipulations.

In February of 1985, North Fork filed this action. The complaint sought an order setting
aside the Department's approval of the Cenex operating plan and the Cenex lease, and a
writ of mandate directing the Department to prepare an EIS on the cumulative effects of oil
and gas developrnent in the Coal Creek area. Cenex successfully petitioned to intervene as

a defendant in the case. The De- [238 Mont. 456J partment and Cenex filed a motion for
summary judgment, as did North Fork. In 1988, the District Court issued a Memorandum
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and Order granting North Fork's motion, and subsequently entered judgment in North
Fork's favor. This appeal followed.

The many issues taken up by the parties have rendered their arguments difficult to follow.
North Fork has gone so far as to attempt a "chart of corresponding issue numbers" in its
brief to this Court. A careful reading of the issues and arguments offered, as well as the
record from below, shows that the parties are posing three core questions:

1. Did the District Court apply the proper standard of review?

z.Didthe Department proceed properly in approving Cenex's annual operating plan?

3. Is mandamus an appropriate remedy to enforce provisions of the Montana
Environmental Policy Act? We will proceed with our review by addressing these three
questions.

I.

The District Court looked to the Montana Administrative Procedure Act (MAPA) for its
standard of review. The court applied the standard of review found in sec. 2-4-7AaQ)@),
MCA:

"(2) ... The court may reverse or modify the decision if substantial rights of the appellant
have been prejudiced because the administrative findings, inferences, conclusions, or
decisions are:

"(e) clearly erroneous in view of the reliable, probative, and substantial evidence on the
whole record." On appeal, the Department and Cenex argue that the "clearly erroneous"
standard was improper in this case. Cenex specifically argues that sec. 2-4-704, MCA, was
inapplicable, because the section deals with judicial review of "contested cases", and this
was not a contested case. A "contested case" is defined at sec. 2-4-102(4), MCA, as a
proceeding before an agency where a "determination of legal rights, duties, or privileges"
of a party is required to be made after an opportunity for hearing. In contrast to cases such
as State ex rel. Montana Wilderness Association v. Board of Natural Resources and
Conservation (1982), 200 Mont. 1 I ,648P.2d734,no hearing was requested or held before
the Department in this case. North Fork did not initiate this action until after the
Department had approved [238 Mont. 457J Cenex's operating plan. There was no
"evidentiary record" against which to measure the Department's decision and determine
whether it was clearly erroneous. Cenex is therefore correct in asserting that sec. 2-4-744,
MCA, does not apply in this case.

Both Cenex and the Department argue that the District Court should have employed an
"arbitrary and capricious" standard. The Department asserts that decisions by
administrative agencies are given deference by reviewing courts due to the agencies' access
to superior expertise, and are not overturned unless arbitrary or capricious. The Department
notes that in Wilderness Association, 648 P.2d at 740, this Court cited deference to agency
expertise as one of three important factors in selecting a standard of review in a contested
case. Cenex notes that the arbitrary and capricious standard was used prior to the enactment
of MAPA, and would logically apply in this case. Our decision in Langen v. Badlands
Cooperative State GrazingDistrict (1951), 125 Mont. 302, 308, 234P.2d467,470, which
is cited by Cenex, is reievant to both points:

"The review by the district court is only for the purpose of determining the legal rights of
the parties involved. This is so because of the division of governmental powers under the
Constitution, neither the district court nor the Supreme Court may substitute their discretion
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for the discretion reposed in boards and commissions by the legislative acts. fcitations]

"The appeal from the commission to the district court is for the pu{pose merely of
determining whether upon the evidence and the law the action of the commission is based
upon an error of law, or is wholly unsupported by the evidence, or clearly arbitrary or
capricious. On such review courts will only inquire insofar as to ascertain if the board or
commission has stayed within the statutory bounds and has not acted arbitrarily,
capriciously or unlawfully. [citations] "

Both sides agree that because the h{ontana finvironmental Policy Act (MEPA) is
modeled after its federal counterpart OIEPA), this Court can look to federal decisions under
NEPA as an aid to addressing cases under MEPA. See Kadillak v. AnacondaCo. (1979),
1 84 Mont. 1 27 , 602 P .2d I41 . In fact, North Fork argues that we should adopt the
"reasonableness" standard utilized by the U.S. Court of Appeals for the Ninth Circuit in
cases cited in North Fork's brief. While looking to federal decisions is not always
conclusive, cases decided on analogous facts can shed light on a given issue.

The United States Supreme Court recently took up two companion [238 Mont. 458J cases
involving the issues at bar. In one of those cases, Marsh v. Oregon Natural Resources
Council U.S. _, 109 S.Ct. 1851, 104L.8d.2d377 (1989), the Supreme Court
addressed the issue of the proper standard for review of an agency decisibn not to amend a
previously-issued EIS. The argument before the Court was that newly-discovered
information cast doubt on the agency's previous conclusion that the proposed project would
not significantly affect the environment. The agency involved had decided that the
information did not raise questions sufficient to require amendment of the EIS.

This case presents an analogous question. North Fork alleged several specific shortcomings
in the procedure followed by the Department in approving Cenex's annual operating plan.
The thrust of these contentions, when taken together, is that the information gathered by the
Department indicated that Cenex's proposed well would generate a significant impact on
the human environment, and an EIS should have been prepared.

As in any comparison between federal and Montana law, there is a distinction between
Marsh and this case. In Marsh, the federal Administrative Procedure Act was applicable
where in this case MAPA judicial review provisions do not apply. However, the federal act
offers several possible standards of review. In choosing a standard, the Supreme Court in
Marsh specifically rejected the "reasonableness" standard used by the Ninth Circuit Court
of Appeals and adopted the "arbitrary and capricious" standard. In expiaining its choice, the
Court stated:

"The question presented for review in this case is a classic example of a factual dispute the
resolution of which implicates substantial agency expertise .... Because analysis of the
relevant documents'requires a high level of technical expertise,'we must defer to 'the
informed discretion of the responsible federal agencies.' fcitations]"

The Department in this case was carrying out its statutorily-imposed fiduciary duty to
"secure the largest measure of legitimate and reasonable advantage to the state" in
managing school trust lands. Section 77-1-202, MCA. The Department also had to carry
out duties imposed by MEPA, pursuant to which it prepared a PER in order to gather
information for its decision on whether to prepare an EIS for Cenex's proposed action. This
decision necessarily involved expertise not possessed by courls and is part of a duty
assigned to the North Department, not the courts. In light of this, and the cases cited above,
we hold that the standard of review to be ap- [238 Mont. 459J plied by the trial court and
this Court is whether the record establishes that the agency acted arbitrarily, capriciously,
or unlawfullv.
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II.

When applying the above standard of review to this case, it is important to keep in mind
which Department action is challenged by North Fork: the approval of Cenex'Annual
Operating Plan, which calls for the drilling of an exploratory well. North Fork has
contended, and the District Court has held, that this action should not have been undertaken
without prior preparation of an EIS. It is apparent from our review of the record, however,
that the arguments of counsel and the District Court's Memorandum and Order have strayed
from the issue of the operating plan to consider policies and activities that are not at issue
here. This is a primary reason for our reversal of the District Court's judgment. A. The
Department's Decision Was Not Unlawful.

While the standard of review we have adopted utilizes three terms, it breaks down into two
basic parts. One part concerns whether the agency action could be held unlawful, and the
other concerns whether it could be held arbitrary or capricious. See Langen,234 P .2d at
47l.We will first address the "unlawful" portion. The Department is both empowered and
constrained by a set of statutes and regulations relevant to its actions challenged in this
case. One such statute is sec. 77-1-202, MCA, cited above, which imposes a fiduciary duty
on the Department to manage the land at issue to the advantage of the State. The procedures
followed by the Departrnent in its dealings with Cenex were governed in part by MEPA
(secs. 75-I -I0I, et seq., MCA) and administrative rules enacted pursuant to MEPA (ARM
26.2.6A2, et seq. repealed lll1l89; recodified at ARM 26.2.642, et seq.).

North Fork's complaint in the Distrjct Court alleged in large part that the Department failed
to carry out its appointed duties under these provisions. In the brief filed in support of its
motion for summary judgment, North Fork made three arguments:

O "1. [The Department's] decision to forego an EIS at the stage of drilling an oil well was
clearly unreasonable and wrong. Conner v. Burford, 605 F.Supp. 107 (D. Mont. 1985) and
Kadillak v. Anaconda Co. (1979), I 84 Mont. 127, 602 P.2d 147.

"2.The case is clearly one where the decision'may significantly [238 Mont. 460J affect'
endangered species and a fragile environment, requiring an EIS under ARM 26.2.603(3)(a).

"3. [The Department] omitted to perform an evaluation of cumulative impacts, in violation
of ARM 26.2.604(lXb) and (c)." Two of these arguments, the first and third, are directly
relevant to the "unlawful" portion of our standard of review.

The District Court's Reliance on Conner v. Burford. The District Court agreed with North
Fork's first argument, and relied on Conner v. Burford, supra, to hold the Department's
1976 EIS, 1983 PER and 1984 PER to be insuflicient. At the outset, the court adopted
North Fork's broad view of the development of oil and gas in the Coal Creek area, and
concluded that fullfield development required the preparation of an EIS. The Department
had argued that its 1976 EIS was sufficient for this purpose. The court found, however, that
the 1976 EIS was insufficient because it focused only on Coal Creek lease tracts and did
not address the overall impacts of such development. Without a valid EIS, the two PER's
became "falling dominos," their environmentally protective stipulations mere examples of
the kind of "piecemeal" approach to environmental review held improper in Conner. We
disagree.

First, the Department's 1976 EIS has no relevance to this case. The overall impacts of
full-field oil and gas development in the Coal Creek State Forest are not at issue. Section

a l5-1-2A1,MCA, (entitled "General Directions--Environmental lmpact Statements") sets
v out guidelines for "every recommendation or report on proposals for projects." ARM

26.2.603 ("Determination of Necessity for Environmental Impact Statement") governs
consideration ofa "proposed action". The proposed project/action under consideration in
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this case is the drilling of one exploratory well on one lease tract. In considering this
proposed action, the Department prepared a site-specific PER in 1984, which supplemented
a more general PER prepared in 1983. The conclusion reached by the Department was that
an EIS was not required for the single Cenex test well. This is the decision under review.

Second, while the District Court was coffect in asserting that "[i]f found rich in oil and gas
the acreage in question would be under tremendous pressure for further exploration and
development," it was premature in concluding that an EIS was required. The court's
conclusion apparently resulted from a misreading of the Conner case. The decision of the
U.S. District Court for the District of Montana in Conner, cited by North Fork in its brief
below, dealt with [238 Mont. 46]J the question of when an ageniy action would
"significantly affect" the environment, thus requiring preparation of an EIS. This is the
same standard employed in sec. 75-1-201, MCA, and its attendant regulations. The Federal
District Court held that issuance of a lease permitting oil and gas development was "the
first stage of a number of successive steps" leading to development, and therefore met the
"significantly affect" standard. The court feared that proceeding with a piecemeal
environmental review by considering only one step at a time would ignore the cumulative
effects of development and risk unforeseen, ineversible impacts.

When reviewing the decision, however, the Ninth Circuit Court of Appeals made an
important distinction. The appellate court reviewed case law determining that under the
"significantly affect" standard, an EIS was always required at the "golno go" point of oil
and gas development. The test derived to pinpoint when the "golno go" point is reached
looks for the proposed action that will entail an "irretrievable commitment of resources".
Some of the leases at issue in Conner had "no surface occupancy" (NSO) clauses. Under
these clauses, no activity which would disturb the ground in any way could be undertaken
without prior approval from the agency involved. The Ninth Circuit Court held that leases
with NSO clauses were not an irretrievable commitment of resources. Nothing could
happen under the leases without government approval. The point had not been reached
where preparation of an EIS was "automatic." The court also noted, "We cannot assume
that govemment agencies will not comply with their NEPA obligations in later stages of
development." Conner v. Burford, 836F.2d L52I at 1528 (9th Cir. 1988).

Cenex will operate under essentially the same type of strictures found in the Conner NSO
leases. The lease at issue in this case was executed on a printed "Montana Oil and Gas
Lease" form supplemented in blank spaces with information specific to the lease
arrangement between the Department and Cenex for this well site. North Fork has made
much of the printed language in the initial portion of the lease indicating that Cenex
thereby acquires the right to do the following:

"... mining and operating for oil and gas, and of laying pipelines, building tanks, power
stations, and other structures thereon necessary in order to produce, save, care for, dispose
of and remove the oil and gas ..." According to North Fork, it is hard to irnagine these
activities not [238 Mont. 462J signifrcantly affecting the human environment of the Coal
Creek area.

North Fork is correct in that the lease could ultimately empower Cenex to conduct all of the
listed activities, and it is easy to imagine these activities having a significant effect on the
environment. However, the lease also contains specific environmental stipulations typed
into to the lease form under paragraph 26, entitled "Special Provisions". One of these typed
stipulations reads:

"If the lessee fCenex] intends to conduct any activities on the leased premises, it shall
submit to the Department of State Lands two copies of an Annual Operating Plan or
Amendment to an existing Operating Plan, describing its proposed activities for the coming
year. No activities shall occur on the tract until an Annual Operating Plan or Amendments
have been approved in writing by the Commissioner of State Lands or his designated
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representative." (Emphasis supplied.) It is a fundamental principle of contract law that
written or typewritten provisions in a contract take precedence over printed provisions.
Hoerner Waldorf Corp. v. Bumstead-Woolford Co. (1972),158Mant.472,494P.2d293.
The typed "special provision" therefore takes precedence over the printed authorization in
this lease. Cenex can carry out the listed activities only with prior written approval of the
Department. The issuance of this lease was thus not an "irretrievable commitment of
resources" as the term was used in Comer. The District Court was incorrect in concluding
that full development of oil and gas in the Coal Creek State Forest was a matter of
successive steps set into irreversible motion by the issuance of the lease. Like the Ninth
Circuit in Conner, this Court cannot assume that the Department will not comply with its
MEPA obligations if development proceeds beyond this stage.

The 1983 PER. The District Court's misapplication of the Conner decision also tainted its
holdings that the 1983 and 1984 PER's were insufficient. Because the 1984 PER is a
"supplement" to the 1983 PER, the court's holdings on both documents are relevant. The
court held the 1983 PER inadequate because it relied on the inclusion of environmentally
protective stipulations to support its finding that issuing leases would not significantly
affect the human environment. The District Court held this approach insufficient for two
reasons: (1) it represented piecemealing prohibited by Conner and (2) it should have been a
"programmatic" review as required by ARM 26.2.614.

Our discussion of Conner has shown that a lease issued pursuant to [238 Mont. 463J the
1983 PER need not be violative of the ruling in Conner, and the lease involved here in fact
was not. As to ARM 76.2.614, the court engaged in selective reading of this rule, which has
resulted in misinterpretation. The court and North Fork have at several points focused on
portions of relevant provisions utilizing the words "shall" or "must" to conclude that the
Department failed to carry out mandatory procedures. However, a cursory examination of
ARM 26.2.614 reveals that the procedures listed are subject to a very prominent "if':

"(1) If the department is contemplating a series of agency-initiated actions fwhich] will
constitute a major state action significantly affecting the human environment, the
department may prepare a programmatic review ..." (Emphasis supplied.) Again, our
discussion above shows that the contemplated action at issue in the 1983 PER was the
issuance of leases, which the Department determined did not constitute state actions
significantly affecting the human environment. That decision was not challenged by North
Fork, so no programmatic review was required.

The 1984 PER. The District Court adopted North Fork's third argument in holding the 1984
PER to be insufficient. North Fork asserted that under ARM 26.2.604, an evaluation of the
cumulative impacts of the proposed action was mandatory. The District Court found the
1984 PER insufficient because of its failure to address cumulative irnpacts.

The term "cumulative impacts" is defined in ARM 26.2.602(I). The rule states that analysis
of cumulative impacts under this definition involves consideration of past and present
actions related to the proposed action. The proposed action under consideration in the 1984
PER was the drilling of the test well, the first such well in the Coal Creek area. The only
past related action was the issuance of leases to Cenex, which was the subject of the 1983
PER. The 1983 and 1984 PER's fulfill the requirement of ARM 26.2.6A4 in that they
examine the impacts of issuing leases and driiling a single test well, the only related
proposed actions before the Department.

The arguments advanced by North Fork and the District Court's Memorandum attack the
1984 PER for failing to consider the cumulative irnpacts of related future actions, namely
the fuIl-field development of oil and gas. However, ARM 26.2.6A4 requires consideration
of related future actions only when thiy are under current consideration. As we stated
above, full-field development was not a [238 Mont. 464J proposed action before the
Department. It was not included in Cenex's Annual Operating Plan, and therefore was not
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under "culTent consideration".

In sum, the arguments advanced by North Fork and the rationale provided by the District
Court failed to show that the Department acted "unlawfully" in determining that approval
of Cenex' first annual operating plan did not require an EIS. Our review of the record has
not uncovered any statute or regulation violated by the Deparlment in its dealings with
Cenex thus far. The Departrnent has followed required procedures and included in its PER's
the information required by statute and administrative rules. Nor can the decision on the
Cenex test well be analogized to the situation in Conner. Even under the Conner criteria,
the Department made its decision to forego an EIS at a point in the process where that
decision was still left to the Department's discretion. We therefore proceed to examine the
Department's decision under the "arbitrary or capricious" portion of our standard of review.
B. The Department's Decision Was Not Arbitrary Or Capricious.

North Fork's second argument in its brief in supporl of its motion for summary judgment
addressed the 1984 PER, and is relevant to this portion of our review. North Fork asserted
that by the Department's own analysis, the approval of the well was an action significantly
affecting the human environment. North Fork is critical of the Department's treatment of
the effects the well might have on bald eagles, gizzly bears or gray wolves thought to
inhabit or at least frequent the Coal Creek area. North Fork notes that the Department
employs no eagle biologist or wolf biologist, and no wildlife biologist is included in the list
of PER preparers. However, North Fork's brief states,

"The issue here is not the questionable quality of the [eagle, bear and wolf] biology in the
PER. The issue is whether there is a'may affect' situation ..." According to North Fork,
such a situation "clearly" exists, and an EIS should have been prepared prior to approval of
the Cenex Annual Operating Plan.

For each of North Fork's contentions, it quotes a portion of the 1984 PER discussing
possible impacts of the well on that animal. North Fork does not contend that required
analyses are missing, nor does it focus on the adequacy of the analyses given. North Fork
simply contends that the impacts discussed are evidence themselves [238 Mont. 465J that
the well may significantly affect these facets of the human environment. Its criticism of the
lack of wildlife biologists in the list of preparers appears aimed at showing that the
Department did not recognize the import of even the "questionable analysis" found in the
PER. According to North Fork, the Department was therefore incorrect in deciding that
drilling a test well would not significantly affect the human environment, and its decision
ran afoul of the "unreasonable" standard of review.

Our analysis will be similar to that employed by North Fork, except for the actual standard
of review applied. This Court has not had the opportunity to review an administrative
decision under MEPA utilizing the "arbitrary or capricious" standard. In the Marsh case,
however, the U.S. Supreme Court stated a method for conducting such a review:

"As we observed in Citizens to Preserve Overlon Park v. Volpe, 401 U.S. 402,416l9l
S.Ct. 814, 823,28L.8d.2d 136l (I971), in making the factual inquiry concerning whether
an agency decision was 'arbitrary or capricious,'the reviewing court'must consider whether
the decision was based on a consideration of the relevant factors and whether there has
been a clear error ofjudgment.' This inquiry must'be searching and careful,'but'the
ultimatestandardofreviewisanar:rowone."'Marsh,_U.S._,109S.Ct.at1861.Itis
also worth noting that our decisions in cases decided under MAPA (see, e.g., Thornton v.
Comm'r of the Dep't of Labor and Indus. (1 98 1 ), 190 Mant. 442, 62I P.2d 1062;
Wilderness Association, 648 P.2d at 740) have recognized the limited scope of review in
administrative cases. We cannot substitute our judgment for that of the Department by
determining whether its decision was "correct." Instead, we must examine the Department's
decision to see whether the information set out in the PER's was considered, or the decision
to forego an EIS was so at odds with that information that it could be characterized as
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arbihary or the product of caprice.

We will read the 1983 and 1984 PER's together, because as noted above, the 1984 PER was
intended to supplement the 1983 PER. In these documents, the Department had before it
analyses of the possible impacts of drilling the test well that raised a number of
environmental concerns. There were questions about maintaining the purity of the water in
the North Fork of the Flathead River and a nearby glacial lake. There were questions about
how the sight of the drilling rig, the noise it produced while working and the smells asso-

[238 Mont. 466J ciated with its presence would affect endangered species such as bald
eagles that nested at the glaciallake, gizzly bears that were thought to use the Coal Creek
drainage as a travel corridor to find food, and gray wolves which were slowly being
reintroduced to the area. There were also questions about how these same sights, sounds
and smells would affect activities such as camping, river floating and hiking along the river
and in Glacier Park. The 1983 PER consumed 39 pages in addressing these and other
questions, while in the 1984 PER the analyses required 75 pages.

In the process of preparing the two PER's, the Department consulted with over 30
departments and organizations, including the Environmental Protection Agency, the Border
GizzIy Project and Wolf Ecology Project at the University of Montana School of Forestry,
the Rocky Mountain Oil and Gas Association, and Glacier National Park. The Department
also utilized over 60 published studies and other references. During public comment on the
1984 PER, the Depa*ment received 70 letters from concemed groups and individuals.
Clearly, there were many concerns expressed and much information provided.

In response to this process, the Department decided to include measures to rnitigate the
impact of oil and gas activities in the form of stipulations to Cenex's lease and to the
written approval of Cenex's operating plan. The Department has argued that these
stipulations prevented its approval of the operating plan from rising to the level of a state
action significantly affecting the human environment. At the federal level, the Ninth Circuit
Court of Appeals has held that such "mitigation measures" are to be considered in
reviewing a decision to forego an EIS, and if the neasures are "significant", they may
justifu such a decision under the "unreasonable" standard. Friends ofEndangered Species,
Inc. v. Jarrtzen (9th Cir. 1985), 760 F .2d 976,987 . Given the namower, "arbitrary or
capricious" standard being applied in this case, sufficiently significant mitigation measures
certainly would justify the Department's decision.

The mitigation measures adopted by the Department have taken the form of atotal of 42
protective stipulations, 11 attached to the lease and 3t attached to the approval of the
operating plan. They include such measures as forbidding any activity on the lease tract
during times of the year important to bald eagle nesting and gizzly bear migration. The
drilling rig must be painted a color that will not stand out against the natural background,
additional mufflers must [238 Mont. 467J be installed on the diesel engines used to power
the rig, and the engines must be mounted facing a cefiain direction to reduce the noise
reaching bald eagle nests and Glacier Park. Five stipulations deal with any necessary
disturbance of the soil and its replacement. Eight stipulations concern maintaining the
quality of the ground water, and include restrictions on the chemical content of drilling
fluids and the size of trucks that may be used to haul diesel fuel to the rig. The stipulations
also address the workers on the rig, imposing reguiations on garbage disposal and
forbidding the presence of personal pets, among other neasures.

We have reviewed the concerns raised by the preparers of the PER's, as well as those raised
by agencies consulted and members of the public. We have also reviewed the mitigation 

-
measures imposed by the Department. We conclude that the Department has considered the

- 
concerns raised and taken significant steps to address them. We therefore hold that the

V Department's decision to approve Cenex's annnal operating plan was not arbitrary, nor was
it an exercise of caprice. Having also held that the Department did not act illegally, we
therefore uphold the Department's decision and reverse the District Court on this question.
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III.

One of the remedies afforded by the District Court was a writ of mandate requiring the
Department to prepare an EIS. We have held above that an EIS was not required in this
case, which makes the issuance of the writ erroneous. We feel compelled to add, however,
that mandamus was an inappropriate remedy in this case. As our discussion above has
brought out, the Department's decision to forego an EIS at this stage of development was
necessarily an exercise of discretion to which courts must give a measure of deference. In
fact, we have previously held that the Department must exercise its discretion in all phases
of its management of state lands.

"If the'large measure of legitimate and reasonable advantage' from the use of state land is
to accrue to the state, then the fDepartment] must, necessarily, have a large discretionary
power. Every facet of the [Departrnent's] action cannot, and is not, explicitly laid out in the
statutes of the State Constitution." Jeppeson v. State (1983), ?05 Mont. 282, ?89, 667 P.2d
428, 431 (quoting Thompson v. Babcock (1966), 147 Mont. 46, 409 P.2d 808). We held in
Jeppeson that mandamus is not available to compel a [238 Mont. 468J discretionary act.
We therefore reverse the District Court on this question.

We have held that the District Court applied the incorrect standard of review in this case,
and that under the correct standard, the Department's approval of Cenex's annual operating
plan was proper. We have fuither held that mandamus was not available in this case. We
therefore reverse the decision of the District Court, dissolve the writ of mandate issued by
the court, and remand this case for entry ofjudgment in favor of the Department.

MR. CHIEF ruSTICE TITRNAGE and MR. ruSTICES HARRISON, WEBER and
GULBRANDSON and HON. PETER L. RAPKOCH, District Judge, sitting for MR.

ruSTICE SHEEHY concur.

MR. JUSTICE HLTNT, dissenting:

I dissent. The District Court's summary judgment in favor of North Fork should be
affirmed.

The majority concludes that an oil well drilled in the Coal Creek State Forest, located on
the North Fork of the Flathead River, will not generate such a "significant impact upon the
human environment" as to require the preparation of an Environmental lmpact Statement
(EIS). The lease in question, however, not only gives Cenex the right to drill for oil and
gas, it also empowers the corporation to engage in other activities associated with oil and
gas development --laying pipelines, building tanks, constructing power stations and other
necessary stmctures. Should this one exploratory well produce oil or gas, Cenex will
definitelv undertake these activities --activities that will sisnificantlv affect the human
environment.

Taking comfort in the lease's seemingly restrictive provisions that require Cenex to submit
annually an operating plan for written approval by the Department before Cenex undertakes
any additional developmental activity, the majority incorrectly concludes that the only issue
involved in this case is the impact of this one well. Much more than one, site-specific well
is at stake here. This well is merely the first step toward the full development of oil and gas
in the Coal Creek State Forest. Should Cenex discover gas or oil with this one well, as is
highly probable, the economic pressure for fullfield oil and gas development of the area
will be tremendous. For the majority to believe that such development is not at issue is
incomprehensible. [238 Mont. 469J

The majority states that an EIS will not be required until Cenex has made an "irretrievable
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commitment of resources.r' An irretrievable commitment of resources occurs at the "go/no
go" point of oil and gas development. With the Department's approval of Cenex's proposal
to drill one exploratory well, we have reached this "go/no go" point. The drilling of one oil
well on Coal Creek land constitutes a disturbance of the ground and, definitionally, an
irretrievable commitment of resources. An EIS must be undertaken before the Department
approves an annual operating plan that includes a proposal to drill--whether the proposal is
for one well or twenty.

The immediate and long-term effects that drilling in the Coal Creek State Forest will have
on the human and physical environment are potentially devastating. Yet, by choosing to
review the need for an EIS under the most lenient of all standards of review --the arbitrary,
capricious and unlawful standard --the majority appears content to let the future of our
forests, rivers, wildlife and wilderness rest in the hands of non-elected public officials.
When I see the Depafiment giving priority to the raising of revenue over the quality of our
environment, I cannot share the majority's assurance that the Deparlment is adequately
carrying out its fiduciary duty to "secure the largest measure of legitimate and reasonable
advantage to the state" in managing school trust lands.

The core of Montana's value derives from its natural beauty. The area involved, teeming
with wildlife, includes the gateway to Glacier National Park, the Coal Creek State Forest
and the North Fork of the Flathead River, which not only comprises part of the Wild and
Scenic River System but also feeds the majestic Flathead Lake. The majority and the
Department may be willing to exploit these state treasures without taking a hard look at the
future. I, for one, cannot condone the Department's hasty and ill-considered decision to
allow drilling prior to the compilation of an EIS.

I would affirm the District Court.
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