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1 JUDTCTAL DISTRICT OF THE STATF OF MONTANA,
2 PTEOAND ROR TPFR COUNTY OF PLATHEAD
3 Cause No. DV-85-131(R)
FOPMT PORKE PRESPRVATTION ASTOCTATON, )
4 a Montana non--profit corporation, )
. )
5 Plaintiff, )
) MPMORANMDOM &
6 vs. ) ORDER
" )
PEPARTMENT OF 3TATFE LANDS, a )
8 department of the gtate of Montana, )
and PARMERY UNION CENTRAL EXCHANGE, )
(CENPX), A
9 )
10 Pefendanis. )
11 STATEMENT OF PACTS
12 ’ Tarly in 1976, the Montana Department of State ILinndn
13 P, as lead apency, issued an environmental impact
Y ‘atement (BIS) addressing proposed oil and gas leases
14 "n the Coal Creek State Forest, along the North Ferk of

tre FPlathead River. The DPBL document addressed the
15 potential impacts of oil and gas development on 7,750
21 acres of state land, 1ands which are effectively surrounded
16 on three eides hy 1.8, National Forest land and on one
side by Glacler lational Park. The surrounding U.S.

17 Mational Forest Jands were aleso subject to o031 and gas
leace proposals during this time, albeit on a much
Tarpger acale. "o address the federal oll and gas lease
praoposals, the National Forest Service also issued an
19 T in 1076, Tn the introductory pages of ite own FTHE,
the DIL notes that because of the size and proximity of

20 the federal proposals, the federsl FTS deals with the
broader impacts of an 0il and pas exploration and develop-

21 mant program along the North Fork of the Flsthead River.
Consequently, the state asseasment focuses only upon the
impacts of o1l and par development upon the atate lnnds
involved. The D35, and the Montana Department of Natural
23 Resources and Conservation (DPNRC) adopted the federa)
analysis as the basis for the state analysis. The
federal FTS recommended oil and gas develcpment along

24 the North Fork.
25 2. In 1977, the federal FIS wee found procedursally and
substantively deficient by the regicnal! office of the

26 Matig

onnl Forest Tervice, and wag ocubsequently dircarded
as a decision-making tool. The PRL FIS, which was bavred

27 wupnn the federal FIS, had not been challenged directly
o until thig cause of sction was filed. '
28

. ITn 1022, the DFI apalin received apnlications for
29 0il and pas leases in the Coal Creek State Forest, thiw
10 time invelving 17,6C% acrer of state lands. The DRI
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prepared and fnguned » T8-page preliminary environmental
review (PFR1). The PFR1 concluded that the decision to
1eare these acres for oil and gas development, with
attached protective stipulations, would not significantly
affect the quality of the human environment, and thun
did not require the preparation of an FTS prior to the
schednled lease sale. There were no public hearings, no
review period, and no published comments, although the PER1
was available for ingpection upon requeat pursuant to
pL.R.M. 26.2.604(2).

4. After the 1083 PFR1 was completed in July, the 7L
offered 0il and gas leases ab public auction. Tn September,
Cenex purchased geventeen tracts of land leases, totaling
611 ncres. Cenex submitted its operating plan to the
v, in 1004, the purpose of which was to produce hydrocar-
hons. Cenex is proposing one wildcat test well, ap-
proximately three milese south of the community of
Polebridge, Montana, on a aite that was logged in 1979,
mpie tent well im the subiect of this action.

5. When the DSL received the Cenex proposal, it
delayed approval of the plan until a gite-specific
preliminary environmental review ( PFR2) could be completed.
Two public hearings were held in Columbia Falls, and a 20—
duy review period encued, ending on November ‘26, 1084,
On January 2%, 10P5, the Par iawsued a aupplemental
information document to the PFR2 and epproved the Cenex
operating plan conditioned upon environmental mitigation
measures. Plaintiff filed this action, contenting the
drill site approval, on February 20, 108%.

¢. During the same period of time that the DNL was
receiving applications for 0il and gas leages, SO was the
Fureau of Land Management (BLM) with respect to the
neighboring Flathead MNational Forest. As of 1080, the
Flathead National Forest had an estimated 1,035,000
acres under application for nil and gas leasing. Tn
1920, the U.3. Forest Service Issued an environment
asaessment(FA),thefedera]equiva]entofzaPVR,concerninp
the 1,0%5,000 acres generally, and evaluating specific
leare recommendations for 727 600 acrea. The FA concliuded
that the oil and ges development in the Flathead National
morest did not significantly affect the quality of the
numan environment; as a consequence, no full TIS was
required. m"his decision wag challenged in the United
States Districet Court, Connors v. Rurford, 605 F.Supp. 107
(198%). The trial court found thaf the federal decisien
to forepo an TTV hefore issuing the ot} and gas lesren
was unreasonable, in that the leasing stage war the
first stage of a number of successive steps which clearly
met the "significant effect" criteria of the National
Fnvironmental Policy Act, thereby calling for an 15,
and that the BLM, in issuing the leases, had violated
the Pndangered Species Act by feiling to analyze the
consequences of all stages of the 0il and gas activity
upon the affected foreste. Pistrict Court Judge Panl
Hatfield's decision to these effects was recently upheld
on appeal to the MNinth Circuit Court of Appeals (Nor.
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RE_3020, January 173, 1088). Although the issues raised
therein were determined with reference to the National
Fnvironmental Policy Act and related federal lawe, the
facty are relevant to the issues in this cause of action,
as the envirenmental ecosystems affected do not follow
governmental jurisdictional boundaries.

TOSUFS OF LAW

A. CTANDING.

1. Plaintiff North Fork Preecervation Association
(MFPA), a Montana non-profit corporation, is an environmen-
tal conservation group whose members include local
regsidents of the North Fork area. It argues that the DPSL
decision to forego an FTS® was unlawful, and that the
Cenex wildcat test well would substantially decrease its
members' property values, as well as the recreational
value ol the area as a whole. Tn addition, NFPA arguesn
that the State of Montana does not hold record title to
the test well property, thereby rendering its decision
null and void.

2. Pefendants' first arpgument is that NFPA does not
have standing, as the interests which NFPA has asserted
are not within the scope of interests protected bhy
statute, constitution or other law. Defendants argue
that because NPPA does not have an ownership interest in
any of the land involved in the wildcat test well nite,
it lacks standing to bring a mandamus action: that NFPA's
nlleged inivry is indistinguishable from any injiury to
the general public, and that any potential injury to
MFPA's riphts is insufficient to constitute a "substantial
right" as required to invalidate an agency decision.

=z, Roth PlaintiTf and DPefendants cite Dtewart v.
Poard of County Commissioners, 175 Mont. 107, R73 P24
194719777, as enunciating the proper criteria for standing
in this context.

fm"The following minimum criteria are neceasary to
ertablish standing to sue a governmental entity:
(1) The complaining party mnst clearly allege
past, present or threatened injiury to a property
or civil right:; and (2) the alleped Injury must bhe
distinguishable from the injiury to the public
renerally, but the iniury need not be exclusive to
the ceomplaining party.

Td., at 175 Mont. at 201, 573 P2d at 186.

A. The members of VIPA, as landowners whose holdings
berder upen or lie nearby the proposed drill site, have
a substantial interest in the values of their homes and
businesses, sufficient to meet the Ftewart criteria. A
threatened reduction in private-property values is
distinguishable from any threatened iniury to the public
penerally, such as a decrease in wilderness recreation
acreage. NFPA has standing.
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B. DPFFFNPANTS' MOTTON FOR SUMMARY JUDCGMENT.

Plaintiff's Complaint reeks a writ of moandamuve to
compel the preparation of an EIS, and to have DBIL's
approval of Cenex's operating plane declared void,
thereby preventing Cenex from drilling its proposned
exploratory well. On March 19, 1987 DPefendants DML and
Cenex filed a joint Motion for Summary Judgment on the
following pgrounds:

i. That a writ of mandamus will not lie to undo an
already completed act (DSL's approval of Cenex's
operating plan).

ii. That the approval of Cenex's operating plan,
and the decision not to prepare an FIS, are discre-
tionary matterae, and that a writ of mandamus will
not compel discretionary acts.

iii. M™hat Pleaintiff has not complied with the
statutory requirements for a writ of mandamus.

1. Writ of mandamus will not undo a completed act.
The goite-apecific PFR2 was issued on October 25, 1084.
Approval of the Cenex operating plan did not occur until
January 22, 1485, NDefendanta argue that Plaintiff had
almost three months, from the time the D3I determined
that a maior state action was not involved until approval
was granted, in which to file its Complaint, and that
because it did not do so, Pleintiff is estopped to
objiect. Pefendantes cite Roard of Truetees, Huntley
Proiect Bchool Nistriect No. 24. Worden v. BRoard of
County Commissioners, 180 Mont. 148, 606 P2d 1069 [1980).

2. Tn Board of "rusteea, the appellants petitioned
for a writ of mandamus requesting the Court to void an
illegal meeting. Respondents there contended that a
writ of mandamus was not a proper remedy to correct an
action which had already taken place. The Court found
that a writ of mandamus was not precisely the textbook
remedy at law, and that a simple petition to void an
acticon, or a petition for declaratory iudgment, would
perhaps bhe more appropriate. However, the Court found
sufficient resson to allow the appellanta' petition to
stand, resting its holding in part on Kadillak v. Anaconda
Co. (1979), 602 P2d 147, 36 St.Rep. 1RI0.

%, ITn the V¥adillak care, the Ccourt found that the
DL had violated a clear legal duty to act hy approving
an incomplete and inadeouate application, contrary to
statute. In so ruling, the Court reasoned that hyv
issuing o mandate it was not undoing an act, but rather
directing the DPPL to perform an act whiech it had not
done, and which it had a clear legal duty to do. The
act wair "undone," not by the writ of mandamus, but by the
Court's finding of a violation of duty.

4. Tf the holding in Kadillak be applied to the
causse at issue, there must be a "clear legn) duty" on
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the part of the DL to act in a fachion contrary to its
1 approval of the Cenex operating plan. Plaintiff contendn
that such a "elear legal duty" is found in the Montana
2| ®nvirenmental Policy Act (MEPA) and regulations pursuant
5 thereto. The Court apreen.
6. MFPA states in part that all agencies of the atnte
4
co.ohalle
5 (1)TDYTT) ntilize a systematic, interdisciplinary
approach which will insure the integrated uce of
6 the natural and social sciences and the environmental
design arts in planning and in decision-making
7 which may have an impact on man's environment:
8 (ii)identifyzuﬂideve]opmethodszuuiprocedureswhich
wil]insurethatpresentlyunquanfifiedenvironmenta]
9 amenities and values may be given appropriate
cnnsiderathvlindpcision—makingalongwitheconomic
10 and technical considerations;
11 (ii1) include in every recommendation or report on
proposals for projectsy ‘programs, legislation, and
12 other maior actions of state government gsignificantly
affecting the quality of the human environment, a
13 detsiled statement...land]
14 {1V{e) prior to making any detailed statement ar
provided in subsection (1 (p)Y(iii), the recponsible
15 state official shall consult with and obtain the
comments of any state agency which har juriadiction
16 by law or cpecial expertirse with respect to any
environmental impact involved. Copiea of ruch
17 atatement and the comments and view of the appropriate
state, federal, and lccal agencies which are
18 authorized to develop and enforce environmental
ctandards shal)l be made available to the governor,
19 the environmental quality council, and the public
and shall accempany the proposal tvhrough the
20 existing agency review procens.
21 M.C.A. 78-1-201(1087)
22 G. Corresponding administrative regulations provide
in part as follows:
25
A.R.M. ©26.2.60% Jetermination of WNecessity for
24 Fnvirconmental Impact “tatement.
25 ...(2) The department chall prepare an FI& in the
following situations:
26
{w) when the proposed action is one that normalivy
27 requires an FIS under (6) of the rule and there
. are no apecial circumstances;
(h) when a PER indicates that an EIS is necessary;
29 or
30
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{c) when the propesed action is so clearly 8 mnjior
action of state pgovernment sipgnificnntly affecting
the quality of the human environment that no PFR
i necessary.

(%) ™he following are catepories of actions which
normollyv require the preparation of an FT{:

fa)actionawhichmay aignificently affect environmen-
tal attributes recopgnized as being endangered,
fragile, or in severely short supply:

(b) actions which may be either significantly growth
inducing or growth inhibiting;

(c¢) actions which may suhstantially alter environmen-
tal conditions in terms of quality or availability:
or

(d) actions which will result in substantial
cumulative impacts.

(Fmphases added.)
7. Tdeally, an TT3 is designed to nerve amr a decision-
making tool for the lead agency, and a means by which
the concerned public can become involved in the decision-
making process. Public notice and involvement, inter-
apency involvement, and distribution for comment are key
elements in the process of making an environmental
arsensment. See, A.R.M. 2f.2.606-(08.

8. The ML new has hefore it leace applications covering
approximately 17,605 acres in the Coal Creek State
Forent, acreage which consiste of critical habitat for
the grizzly bear, the bhald eagle, the Northern Rocky
Mountain Wolf and occasionally the Peregrine Falcon,
three species which are technically endangered, and all
of which are in severely sheort esupply. If found rich in
nil and gas the acreage in gquestion would he under
tremendous pressure for further exploration and development.
In anddition, of course, the acreage affected is in part
bordered hy the North Fork of the Flathead River, 210
miles of which are within the National Wild and G5cenic
Rivers Oystem, whose waters are to remain suitable for
bathing, swimming, recreation and the growth and propagation
of blue ribbon trout.

a. "he D3I contends that its environmental review
process, when considered in its entirety, fulfills its
legnl dnties in approving the Cenex test well. The
Court appreciates the amount of effort the DUSL han
undertaken in its review process, but in light of the
potential impacts of o0il and gas development in the
Horth Fork area, it is drawn to the conclusion that the
P3G did not fulfill its legal duties under MFPA: that a
fuil—-ccale PTY is required, and that the DPRL's approval
ol a tertl well was clearly erroneous. The Court baces
ite conclusion upon the following grounds:
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a. The PET's 1976 TR je not rufficient as o decision--
making tool, nor as a support document for the subhagequent
PPRe.  The FTS does not addreca the hroad impacte of oil
and gan exploration and development. Tt epecifically
refers the reader on that iasue to a federal FETS which
was found deficient for  its non-programmatic review of
potential fmpactsa. T™he DAL'e ETS deoes not address the
17,605 acrea currently considered available for lease
activity, but only the 7,750 scres considered in 1076.
Tt does not address any potential impacts upon Glacier
"ational Park, nor upon the Wild and Scenic portion of the
llorth Fork, PFlathead River. Perhaps most importantly,
nowhere in the FI® has the PFL addressed the cumulative
impacts of o0il and gas exploration and development. The
"cumulative impacta" isaue wae merely adopted by reference
to the aborted, non-programmatic federal ETQ.

h. The PFR1 ie not sufficient ac a decision-making
tool under MPPA. A stated, its purpese was to constider
"the immediate, cumulative, and cecondary impactas of oil
nnd gas leasing on both the physical and biologicnl
environment of the COtate Forest"™ (DS PFR1, p. 1). 'The
analysis was based upon the knowledge that leasing could
1ead directly to full development of o0il or gas fields,
since a DAL lease includes the right both to explore and
develop (DI, PFR1, p. 26 ). The PFR1 included the Tive
general phoses of oil and gas operation: 1) preliminary
evaluaticen of an area's potentisl, a phase already
completed: 2) on-the-ground seismic evaluation: 3)
development of acturl commercial preduction: 4) production:
and, 5) exhaustion and abandonment of production wells.
The ') recognized that the five phasea have the potentinal
to cause maijior adverse effects upon the natural and
social environment, including, among cthers:

i) "Tncreased levels of hydrocarbons and hydrogen
sulfide" to the sir quality,. p. 27.

ii) "The air quality of Clacier National Park (a
mandatory Federal Clars T area) could bre adversely

impacted should significant development occur," p.
a7

iii) "Tf all regional existing and potential
development activities are considered cumulatively,
the water quality of the Flathead system appears
to be threatened," p. 27.

iv) "Groundwater supply and quality can be affected
by detonation of explosives for seismic exploration,
improper disporal of saline water produced with
0oil, infiltration from evaporation ponds and mud
pite, and improper casing and abandonment procedures.
Contamination may render local proundwater sources
unfit for domectic use and may adversely affect
local groundwater--fed surface drainage," p. 28.

vy "Sail disturbance asrocinated with road conatrue-
tion drill sites and development activities will
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repsnlt in varicun degrees of erosaten and short-
term Jlors of vepetation. Fxcessive erosion of
productive topsoil conld reeult in reduced long--
term Yimber production,” p. 29.

vi) "Fxploratory or development drilling could
remove congideratle nereages from forest production
due to road improvement needs and drill cite
requirements," p. 29,

vii) "0il and gas leacing has the potential to cause
cerious long-term impacts to the wildlife resource.
...long~-term or permanent destruction of habitat
and alteration in habitat use ia inevitable in the
esvent that wignificant developable reserves were
discovered, the application of mitigation measnrcs
may not be sufficient, due to cumulative effects,

" pp. 3E-74.

viii) "Any sipnificant increace in fine sediment in
the lower resach of this stream would he detrimental
to bull trout spawning gravels," p. 35.

ix) "Txpected effects on the visual resources include
roasds, cut and fill aloper, presence of heavy
industrial equipment, dust and vegetation coating
from road uce. Theae effectas could he visihle
from variocous locations within Glacier Nationa!l
Park and the Wild and Scenic Corridor," p. 36.

x) "Punting success Ffor big pame species may
gradually decline with increased human pressure
and the reduction of game populations," p. 37.

xi) "The addition of telcphone and power lines from
Celumbia Falls, and the anticipated increase in
hvman activity and vehicular traffic would chanpge
the present primitive character of this area
toward that of a recidential/resort area," p. 37.

10. Tn conclurion, the PST found that there would bhe
no @significant impact upon the quality of the human environ-
ment asn a result of leasing the tracts in the Coal Creek
State Forest if nine (Q) stipulations were added to the
o1l and gas leases (Appendix A, DSI, PER1). The stipula-
tions estahlish a leane-hv-lease approval program. Mo
activities may take place on the tracts until an Annual
Operating Plan has been approved hy the DST.. The stipula-
tions also allow the DSL to impose various site-apecific
mitigatior measures, and limit surface occupancy in
critical areas. It is precisely this kind of a piecemeal
environmental review and piecemeal invasion of wilderness
areas that MFPA was designed to avoid.

11. The PFR1 addrecsed the possibility of future oil
and ¢as production. In essence, the PSL determined that
if o0il and ges were found in produceabhle auantities ac a
reasult of the test well, then each additional drilling
propoeal wonld have te bhe evaluated for its environmenta)
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impact potential. Jn the meantime, the DNST, has declined
Lo develop a formal plan for the effective coordination
and implementation of jioint local, state and federal
planning and evaluation. Pefendants argue that the
environmental impacts of one exploratory well must he
distinegnished from the environmental impacts of actual
oil and gas production and the drilling of muttiple
wells. Apain, thia jg precisely the type of piecemeal
evaluntion that MFPA is desipned to avoid. An FTY in
intended to saddress and anaswer the question whether
there should be any drilling at all, not whether there
are produceable quantities of o0il available. An FIR
ithould scerve to assist agencies in making decicions
before any significant steps are taken which may damape
the envircnment. That purpose reaquires that the processn
be intergrated with agency planning at the earliest
posgible time. Connorae at 108, citing Thomars v. Peterson,
TR P24 754, 757 (Gth Cir., 1085).

12. In addition to the foregoing, A.R.M. 26.2.614
requires a state agency to develop a proprammatic review
process:

PO 614 PREPARAM™TON . CONTFNT AND DISTRTROTION OF
A PROCPAMMATTC PFVTTW. (1Y TF the deparfment i
contemplating a sorics of apencyv-initiated netions,
programs, or policieas which in part or in total
will constitute o major state action sipnificantly
affecting the quality of the human environment,
Fhe department may prepare a programmatic review
dizcussing the impacts of the series of actions.

(2)Y Mhe progrommatic review shall include, ns& a
mirnimum, cumulative environmental effects of these
alternatives.

() ™he time limite wpecified for distribution and
public comment in Rule 26.2.608 apply to the
distribation of programmatic reviews.

(4) While work on a programmatic FT8 ia in progress,
the department may not take major state actionn
covered by the program in that interim period
unlens such action:

(a) is part of an ongoing program;
(b) is justified independently of the
program:

(e¢) will not preiudice the ultimate
decision on the program. Interim action
preiudices the ultimate decision on the
program when it tends to determine
subreocuent development or foreclose
reasonable alternatives.

(nY Actione taken under subasection (4) shall be
accompanied by an FTS, if required.

OFPFR - Page O
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1%.  The phase-hy-phase approval of oil and pna leare
applications as recommended by the PEL PFR1 would conatitute
a series of agpency--initiated actiona. Yet, neither the
'‘WL-PER1T or PER2 addresses possible alternativen.
Clearly, the poal of these regulations is to prohibit
piecemeal environmental analysis.

4. Tnadditicon, MEPA contemplates the public's involve-
ment, through open hearings and comment. Although
neither MEPA nor the Montana Administrative Procedure
Act reguires a public hearing in a preliminary environmen-
tal review, Titeca v. Otate, 634 P2d 1156 (1001), +he
#ize and nature of the deciiion to open the Coal Creek
Jtate Forest to o0il and gas development deserves public
comment. There were no public hearings, no published
publie comments, no publighed inter-agency comments, and
rno PEL recponses included in the PFR1. The NI recopgnized
the public's ripht to comment on this development. The
site-gpecific PER2 ineluded a %0-day review period and
two public hearinga were held. Put for the same reacon
that piecemeal environmentnal ascesament is inappropriate
under MI'PA, so is piecemeal publiec invelvement to bhe
discouraged. The DNB8T, decision to allow o0il and gas
development in the Conl Creek State Foreat without
adequante public notice is unreasonable. '

15, FMinally, the aite-specific PFR2 is insufficient
13 a decirion-making tool. PEecause the PFR2 was designed
ar a pupplement to the PFR1, it addresses only the Cenex
test well site and operating plans. It does not address
any of the cumulative impacts of o0il and pas learen, nor
was it designed to address those issues. The PFR?2 is the
last domino in the falling chain. Since the supporting
1976 FIS is inadequate, and the PFR! is non-programmatic,
the rite-apecific PEPRP2 must also fall as inowfficient by
cheer definition of terms.

o A Writ of Mandamoue Will Not Lie to C('mpeﬂ &a
[)]'f"(‘[‘(”t:!,r')nﬁl_V AC?}-

An stated previouvuely, the writ of mandamus in thirs
netion is not directed at the DSL declsion to approve
the Cenex well. The writ ie directed toward the DPl's
lepal duty to prepare a programmatic FIS on the effects
of o1l and pas development. This Court finds that the
DY decision that there would be no significant adverne
impacts from oi) and pns development in the Coal Creek
Jtate Forest is clearly erroneous in view of the evidence
on the whole record.

A11l parties arpgue differentlv with respect to the
standard of review te be applied by the District Court
when considering the decision of a state apency. Plaintiff
argues that a standard of reasonableness applies, as
cited in Connora v. Ruford. Defendant Cenex argues that
the standard of review 1r whether the agency's decision
were arbitrary, capricious or unlawful, as cited in
Hanley v. Kleindienst, 471 P.24 82% (24 Cir.), cert. den.
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412 U.0. ap7 (1a77),

The correct standarde of review are found in the
Montana Administrabive Procedure Act, Section 2-4-704.

""he court may not tubstitute its iudgment for
that of the aprency as to the weight of the evidence
on gquestiong of fact...The court may reverce or
mod iy the decision if eubatantial rights of the
appellant have been pre judiced because the administra-
five Findings, inferences, conclusions or decisions
are:... o) clearly erroneous in view of the reliable,
probutive and substantial evidence on the whole
record, "

The D85L decision Yo forepo san FIS in vielation of the
nolicies of MEPA prejudiced the Plaintiff's rights to a
svetematic interdisciplinary and programmatic approsch
b environmeant assesament.

Z, Detendant Asserts that Plaintiff bas not Complied

With the Ttatufory Peauirements for a Writ of Mandemus.

Teetion 27--26-201, M.C.A. requires that the writ must
ve iaaued upeon affidavit. The Court record includesa the
af idavites of John Frederick and Car) and Tinda’Pittman,
which are sufficient to matinfy {27-26-201, M.C.A.

TTI.  PLATN™IRRCE MOTTON POR SUMMARY JUPGMENT,

Plaintiff's Motion for Summarv Judgment urges that

1. The decision to forego an FTS was clearly
erroneous.

2. The development of oil and gas resources may
signilicantly affect endangered species, thereby
requiring an FIS by A.R.M. 2€.2.60%(3)(a).

3. The DOL failed to evaluate the cumulative impactn
of nil and gas dpve]nqmenf, in violation of A.R.M.
26.2.604(1)(b) and (c).

Fach of these arguments has bheen addresced.

Rased upon the foregoing analysis, the Court hereby
enters the following:

OPPrER

1. That Plaintiff's Motion for Summary Judgment bhe
GRANTTFD.
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NORTH FORK PRESERVATION ASSOCIATION, Plaintiff and Respondent, v.
DEPARTMENT OF STATE LANDS, a Department of the State of Montana,
Defendant
and Appellant, and Farmers Union Central Exchange (Cenex), Intervenor and
Appellant.
No. 88-516.
238 Mont. 451.
Submitted June 15, 1989.
Decided Aug. 22, 1989.
Rehearing Denied Sept. 14, 1989.
778 P.2d 862. [238 Mont. 452]
Appeal from the District Court of Flathead County.
Eleventh Judicial District.
Hon. Michael Keedy, Judge Presiding.
See C.J.S. Health and Environment sec. 119.
Reversed, writ of mandate dissolved, case remanded.

MR. JUSTICE HUNT dissented and filed opinion.

Tommy H. Butler argued, Dept. of State Lands, Helena, Doug James argued, Moulton,
Bellingham, Longo & Mather, Billings, Dana L. Christensen, Murphy, Robinson,
Heckathorn & Phillips, Kalispell, for appellants.

Jon L. Heberling argued, McGarvey, Heberling, Sullivan & McGarvey, Andrew Bittker
argued, Kalispell, for plaintiff and respondent.

MR. JUSTICE McDONOUGH delivered the Opinion of the Court.

This appeal involves an oil and gas lease on school trust land within the Coal Creek State
Forest, which was acquired from the State by the Farmers Union Central Exchange
(Cenex). School trust lands are administered by the Department of State Lands (Depart-
[238 Mont. 453] ment), which issued the lease to Cenex. Pursuant to an Annual Operating
Plan approved by the Department, Cenex proposes to drill an exploratory well on its leased
tract. North Fork Preservation Association (North Fork) has challenged the Department's
approval of Cenex's operating plan, alleging that the Department failed to prepare an
environmental impact statement on the proposed well as required by law. North Fork filed
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its complaint in the District Court of the Eleventh Judicial District, Flathead County, and
obtained a summary judgment in its favor. The judgment set aside the Department's
approval of Cenex's operating plan; issued a writ of mandate directing the Department to
prepare an environmental impact statement; and awarded costs, fees and a small money
judgment. We reverse, and remand the case to the District Court for entry of judgment in
favor of the Department. We hold that the District Court incorrectly applied the "clearly
erroneous"” standard for reviewing the Department's decision and misinterpreted applicable
statutory and case law. We further hold that the Department's decision was proper under the
correct, "arbitrary, capricious or unlawful" standard of review, and that mandamus was not
a proper remedy in this case, as mandamus is not available to compel a discretionary act.

The parties have stated a number of issues, some of which overlap:

As Stated by the Department:

1. Whether the Department must prepare an environmental impact statement on the drilling
of a single exploratory well on school trust land which had been previously clear-cut of

timber and is managed under the multiple use concept.

2. Whether the Department is required to prepare a site-specific environmental impact
statement concerning full-field oil and gas development.

3. Whether mandamus is an inappropriate remedy to enforce the provisions of the
Montana Environmental Policy Act.

4. Whether North Fork Preservation Association sustained its burden of proof.

As Stated by Cenex:

1. Did the District Court apply the wrong standard of review in reviewing the State Lands'
decision that approval of Cenex's plan to drill one exploratory well was not a major action
of state government significantly affecting the quality of the human environment? /238
Mont. 454]

2. Whether State Lands' decision that an environmental impact statement was not required
was arbitrary and capricious.

3. Whether the 1984 preliminary environmental review was sufficient, as a matter of law,
without considering the "cumulative impacts" of oil and gas development and production.

4. Whether a writ of mandamus will lie to compel the preparation of an environmental
impact statement.

As Stated by North Fork:

1. Did the District Court apply the wrong standard of review to State Lands' procedural
decision to forego an environmental impact statement?

2. Whether the Cenex operating plan "may significantly affect environmental attributes
recognized as being endangered, fragile, or in severely short supply.” ARM 26.2.603(3)(a).

3. Piecemealing: At what stage in the oil and gas lease process is an environmental impact
statement on development legally required?

4. Is there a separate ground supporting the District Court's decision, which State Lands and
Cenex did not raise on appeal?
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5. Whether the 1984 preliminary environmental review was legally sufficient, particularly
in its evaluation of cumulative impacts.

‘ 6. Whether a writ of mandate will lie to compel preparation of an environmental impact
statement.

In April of 1975, the Department received applications for oil and gas leases on 14 tracts of
school trust land in the Coal Creek State Forest. The Department deferred action on
possible leases until an environmental impact statement (EIS) could be prepared. Coal
Creek State Forest is bordered on three sides by National Forest Service land, and on the
fourth side by the North Fork of the Flathead River. The river is part of the National Wild
and Scenic Rivers System, as well as the western boundary of Glacier National Park.

The surrounding National Forest Service land was also the subject of oil and gas
development proposals at about the same time. In 1976, the National Forest Service issued
a draft EIS concerning proposed leases on land in its charge. The Department also issued an
EIS in 1976. The introduction to the Department's EIS stated that the National Forest
Service EIS dealt with the impacts of oil and gas leasing in the larger area surrounding Coal
Creek, and the Department's EIS would therefore focus only on the state lands involved and
should be considered "an extension of that made by the federal government." The
Department's EIS permitted leasing of all /238 Mont. 455] 14 Coal Creek tracts. However,
at a meeting of the State Board of Land Commissioners held in March of 1976, all of the
bids received were rejected. The National Forest Service subsequently undertook a new
environmental analysis of the area, and abandoned its 1976 draft EIS.

In 1982, the Department received new applications for oil and gas leases covering a larger
portion of the Coal Creek area. The Department prepared a preliminary environmental

‘ review (PER) for the purpose of determining whether issuance of oil and gas leases would
be an action by state government "significantly affecting the quality of the human
environment,” therefore requiring an EIS under sec. 75-1-201, MCA. The PER was issued
in 1983, and concluded that no such significant effect would result if certain protective
stipulations were included in any leases granted.

The Department then offered leases in Coal Creek State Forest at public auction. Cenex
purchased leases to 17 tracts. Each lease contained 16 environmentally protective
stipulations. Under these stipulations, Cenex was required to submit an annual operating
plan to the Department detailing all activities to be carried out on the leased acreage during
the coming year. No activity could be undertaken until written approval of each year's plan
was received from the Department.

Cenex's first annual operating plan was submitted in 1984. The plan proposed drilling an
exploratory well on one of the leased tracts located approximately three miles south of the
town of Polebridge and one mile west of Glacier Park. The proposed well site was a
clear-cut left from previous logging under lease from the Department. Cenex planned to
make improvements to an existing logging road in order to transport necessary drilling
equipment and supplies. The Department delayed approval of the plan while it completed a
site-specific PER, held two public hearings and received comments on the PER during a
30-day review period. After reviewing the comments, the Department issued a supplement
to the PER. The Department then approved the plan, subject to 31 additional protective
stipulations.

In February of 1985, North Fork filed this action. The complaint sought an order setting
aside the Department's approval of the Cenex operating plan and the Cenex lease, and a
. writ of mandate directing the Department to prepare an EIS on the cumulative effects of oil
and gas development in the Coal Creek area. Cenex successfully petitioned to intervene as
a defendant in the case. The De- [238 Mont. 456] partment and Cenex filed a motion for
summary judgment, as did North Fork. In 1988, the District Court issued a Memorandum

3o0f12
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and Order granting North Fork's motion, and subsequently entered judgment in North
Fork's favor. This appeal followed.

The many issues taken up by the parties have rendered their arguments difficult to follow.
North Fork has gone so far as to attempt a "chart of corresponding issue numbers" in its
brief to this Court. A careful reading of the issues and arguments offered, as well as the
record from below, shows that the parties are posing three core questions:

1. Did the District Court apply the proper standard of review?
2. Did the Department proceed properly in approving Cenex's annual operating plan?
3. Is mandamus an appropriate remedy to enforce provisions of the Montana
Environmental Policy Act? We will proceed with our review by addressing these three
questions.

L.
The District Court looked to the Montana Administrative Procedure Act (MAPA) for its

standard of review. The court applied the standard of review found in sec. 2-4-704(2)(e),
MCA:

"(2) ... The court may reverse or modify the decision if substantial rights of the appellant
have been prejudiced because the administrative findings, inferences, conclusions, or
decisions are:

"

"(e) clearly erroneous in view of the reliable, probative, and substantial evidence on the
whole record." On appeal, the Department and Cenex argue that the "clearly erroneous"
standard was improper in this case. Cenex specifically argues that sec. 2-4-704, MCA, was
inapplicable, because the section deals with judicial review of "contested cases", and this
was not a contested case. A "contested case" is defined at sec. 2-4-102(4), MCA, as a
proceeding before an agency where a "determination of legal rights, duties, or privileges"
of a party is required to be made after an opportunity for hearing. In contrast to cases such
as State ex rel. Montana Wilderness Association v. Board of Natural Resources and
Conservation (1982), 200 Mont. 11, 648 P.2d 734, no hearing was requested or held before
the Department in this case. North Fork did not initiate this action until after the
Department had approved /238 Mont. 457] Cenex's operating plan. There was no
"evidentiary record" against which to measure the Department's decision and determine
whether it was clearly erroneous. Cenex is therefore correct in asserting that sec. 2-4-704,
MCA, does not apply in this case.

Both Cenex and the Department argue that the District Court should have employed an
"arbitrary and capricious" standard. The Department asserts that decisions by
administrative agencies are given deference by reviewing courts due to the agencies' access
to superior expertise, and are not overturned unless arbitrary or capricious. The Department
notes that in Wilderness Association, 648 P.2d at 740, this Court cited deference to agency
expertise as one of three important factors in selecting a standard of review in a contested
case. Cenex notes that the arbitrary and capricious standard was used prior to the enactment
of MAPA, and would logically apply in this case. Our decision in Langen v. Badlands
Cooperative State Grazing District (1951), 125 Mont. 302, 308, 234 P.2d 467, 470, which
is cited by Cenex, is relevant to both points:

"The review by the district court is only for the purpose of determining the legal rights of
the parties involved. This is so because of the division of governmental powers under the
Constitution, neither the district court nor the Supreme Court may substitute their discretion
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for the discretion reposed in boards and commissions by the legislative acts. [citations]

"The appeal from the commission to the district court is for the purpose merely of
determining whether upon the evidence and the law the action of the commission is based
upon an error of law, or is wholly unsupported by the evidence, or clearly arbitrary or
capricious. On such review courts will only inquire insofar as to ascertain if the board or
commission has stayed within the statutory bounds and has not acted arbitrarily,
capriciously or unlawfully. [citations]"

Both sides agree that because the Montana Environmental Policy Act (MEPA) is

. modeled after its federal counterpart (NEPA), this Court can look to federal decisions under

50f12

NEPA as an aid to addressing cases under MEPA. See Kadillak v. Anaconda Co. (1979),
184 Mont. 127, 602 P.2d 147. In fact, North Fork argues that we should adopt the
"reasonableness” standard utilized by the U.S. Court of Appeals for the Ninth Circuit in
cases cited in North Fork's brief. While looking to federal decisions is not always
conclusive, cases decided on analogous facts can shed light on a given issue.

The United States Supreme Court recently took up two companion /238 Mont. 458] cases
involving the issues at bar. In one of those cases, Marsh v. Oregon Natural Resources
Council __ U.S. , 109 S.Ct. 1851, 104 L.Ed.2d 377 (1989), the Supreme Court
addressed the issue of the proper standard for review of an agency decision not to amend a
previously-issued EIS. The argument before the Court was that newly-discovered
information cast doubt on the agency's previous conclusion that the proposed project would
not significantly affect the environment. The agency involved had decided that the
information did not raise questions sufficient to require amendment of the EIS.

This case presents an analogous question. North Fork alleged several specific shortcomings
in the procedure followed by the Department in approving Cenex's annual operating plan.
The thrust of these contentions, when taken together, is that the information gathered by the
Department indicated that Cenex's proposed well would generate a significant impact on
the human environment, and an EIS should have been prepared.

As in any comparison between federal and Montana law, there is a distinction between
Marsh and this case. In Marsh, the federal Administrative Procedure Act was applicable
where in this case MAPA judicial review provisions do not apply. However, the federal act
offers several possible standards of review. In choosing a standard, the Supreme Court in
Marsh specifically rejected the "reasonableness" standard used by the Ninth Circuit Court
of Appeals and adopted the "arbitrary and capricious" standard. In explaining its choice, the
Court stated:

"The question presented for review in this case is a classic example of a factual dispute the
resolution of which implicates substantial agency expertise .... Because analysis of the
relevant documents 'requires a high level of technical expertise,' we must defer to 'the
informed discretion of the responsible federal agencies.' [citations]"

The Department in this case was carrying out its statutorily-imposed fiduciary duty to
"secure the largest measure of legitimate and reasonable advantage to the state” in
managing school trust lands. Section 77-1-202, MCA. The Department also had to carry
out duties imposed by MEPA, pursuant to which it prepared a PER 1in order to gather
information for its decision on whether to prepare an EIS for Cenex's proposed action. This
decision necessarily involved expertise not possessed by courts and is part of a duty
assigned to the North Department, not the courts. In light of this, and the cases cited above,
we hold that the standard of review to be ap- /238 Mont. 459] plied by the trial court and
this Court is whether the record establishes that the agency acted arbitrarily, capriciously,
or unlawfully.
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II.

. When applying the above standard of review to this case, it is important to keep in mind
which Department action is challenged by North Fork: the approval of Cenex' Annual
Operating Plan, which calls for the drilling of an exploratory well. North Fork has
contended, and the District Court has held, that this action should not have been undertaken
without prior preparation of an EIS. It is apparent from our review of the record, however,
that the arguments of counsel and the District Court's Memorandum and Order have strayed
from the issue of the operating plan to consider policies and activities that are not at issue
here. This is a primary reason for our reversal of the District Court's judgment. A. The
Department's Decision Was Not Unlawful.

While the standard of review we have adopted utilizes three terms, it breaks down into two
basic parts. One part concerns whether the agency action could be held unlawful, and the
other concerns whether it could be held arbitrary or capricious. See Langen, 234 P.2d at
471. We will first address the "unlawful" portion. The Department is both empowered and
constrained by a set of statutes and regulations relevant to its actions challenged in this
case. One such statute is sec. 77-1-202, MCA, cited above, which imposes a fiduciary duty
on the Department to manage the land at issue to the advantage of the State. The procedures
followed by the Department in its dealings with Cenex were governed in part by MEPA
(secs. 75-1-101, et seq., MCA) and administrative rules enacted pursuant to MEPA (ARM
26.2.602, et seq. repealed 11/1/89; recodified at ARM 26.2.642, et seq.).

North Fork's complaint in the District Court alleged in large part that the Department failed
to carry out its appointed duties under these provisions. In the brief filed in support of its
motion for summary judgment, North Fork made three arguments:

"1. [The Department's] decision to forego an EIS at the stage of drilling an oil well was
clearly unreasonable and wrong. Conner v. Burford, 605 F.Supp. 107 (D. Mont. 1985) and
Kadillak v. Anaconda Co. (1979), 184 Mont. 127, 602 P.2d 147.

"2. The case is clearly one where the decision 'may significantly /238 Mont. 460] affect'
endangered species and a fragile environment, requiring an EIS under ARM 26.2.603(3)(a).

"3. [The Department] omitted to perform an evaluation of cumulative impacts, in violation
of ARM 26.2.604(1)(b) and (c)." Two of these arguments, the first and third, are directly
relevant to the "unlawful" portion of our standard of review.

The District Court's Reliance on Conner v. Burford. The District Court agreed with North
Fork's first argument, and relied on Conner v. Burford, supra, to hold the Department's
1976 EIS, 1983 PER and 1984 PER to be insufficient. At the outset, the court adopted
North Fork's broad view of the development of oil and gas in the Coal Creek area, and
concluded that fullfield development required the preparation of an EIS. The Department
had argued that its 1976 EIS was sufficient for this purpose. The court found, however, that
the 1976 EIS was insufficient because it focused only on Coal Creek lease tracts and did
not address the overall impacts of such development. Without a valid EIS, the two PER's
became "falling dominos," their environmentally protective stipulations mere examples of
the kind of "piecemeal" approach to environmental review held improper in Conner. We
disagree.

First, the Department's 1976 EIS has no relevance to this case. The overall impacts of
full-field oil and gas development in the Coal Creek State Forest are not at issue. Section
75-1-201, MCA, (entitled "General Directions--Environmental Impact Statements") sets
out guidelines for "every recommendation or report on proposals for projects." ARM
26.2.603 ("Determination of Necessity for Environmental Impact Statement") governs
consideration of a "proposed action". The proposed project/action under consideration in
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this case is the drilling of one exploratory well on one lease tract. In considering this
proposed action, the Department prepared a site-specific PER in 1984, which supplemented
a more general PER prepared in 1983. The conclusion reached by the Department was that
an EIS was not required for the single Cenex test well. This is the decision under review.

Second, while the District Court was correct in asserting that "[i]f found rich in oil and gas
the acreage in question would be under tremendous pressure for further exploration and
development," it was premature in concluding that an EIS was required. The court's
conclusion apparently resulted from a misreading of the Conner case. The decision of the
U.S. District Court for the District of Montana in Conner, cited by North Fork in its brief
below, dealt with /238 Mont. 461] the question of when an agency action would
"significantly affect" the environment, thus requiring preparation of an EIS. This is the
same standard employed in sec. 75-1-201, MCA, and its attendant regulations. The Federal
District Court held that issuance of a lease permitting oil and gas development was "the
first stage of a number of successive steps" leading to development, and therefore met the
"significantly affect" standard. The court feared that proceeding with a piecemeal
environmental review by considering only one step at a time would ignore the cumulative
effects of development and risk unforeseen, irreversible impacts.

When reviewing the decision, however, the Ninth Circuit Court of Appeals made an
important distinction. The appellate court reviewed case law determining that under the
"significantly affect" standard, an EIS was always required at the "go/no go" point of oil
and gas development. The test derived to pinpoint when the "go/no go" point is reached
looks for the proposed action that will entail an "irretrievable commitment of resources".
Some of the leases at issue in Conner had "no surface occupancy" (NSO) clauses. Under
these clauses, no activity which would disturb the ground in any way could be undertaken
without prior approval from the agency involved. The Ninth Circuit Court held that leases
with NSO clauses were not an irretrievable commitment of resources. Nothing could
happen under the leases without government approval. The point had not been reached
where preparation of an EIS was "automatic." The court also noted, "We cannot assume
that government agencies will not comply with their NEPA obligations in later stages of
development." Conner v. Burford, 836 F.2d 1521 at 1528 (9th Cir. 1988).

Cenex will operate under essentially the same type of strictures found in the Conner NSO
leases. The lease at issue in this case was executed on a printed "Montana Oil and Gas
Lease" form supplemented in blank spaces with information specific to the lease
arrangement between the Department and Cenex for this well site. North Fork has made
much of the printed language in the initial portion of the lease indicating that Cenex
thereby acquires the right to do the following:

"... mining and operating for oil and gas, and of laying pipelines, building tanks, power
stations, and other structures thereon necessary in order to produce, save, care for, dispose
of and remove the oil and gas ..." According to North Fork, it is hard to imagine these
activities not /238 Mont. 462] significantly affecting the human environment of the Coal
Creek area.

North Fork is correct in that the lease could ultimately empower Cenex to conduct all of the
listed activities, and it is easy to imagine these activities having a significant effect on the
environment. However, the lease also contains specific environmental stipulations typed
into to the lease form under paragraph 26, entitled "Special Provisions". One of these typed
stipulations reads:

"If the lessee [Cenex] intends to conduct any activities on the leased premises, it shall
submit to the Department of State Lands two copies of an Annual Operating Plan or

~Amendment to an existing Operating Plan, describing its proposed activities for the coming

year. No activities shall occur on the tract until an Annual Operating Plan or Amendments
have been approved in writing by the Commissioner of State Lands or his designated
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representative." (Emphasis supplied.) It is a fundamental principle of contract law that
written or typewritten provisions in a contract take precedence over printed provisions.
Hoemer Waldorf Corp. v. Bumstead-Woolford Co. (1972), 158 Mont. 472, 494 P.2d 293.
The typed "special provision" therefore takes precedence over the printed authorization in
this lease. Cenex can carry out the listed activities only with prior written approval of the
Department. The issuance of this lease was thus not an "irretrievable commitment of
resources” as the term was used in Conner. The District Court was incorrect in concluding
that full development of oil and gas in the Coal Creek State Forest was a matter of
successive steps set into irreversible motion by the issuance of the lease. Like the Ninth
Circuit in Conner, this Court cannot assume that the Department will not comply with its
MEPA obligations if development proceeds beyond this stage.

The 1983 PER. The District Court's misapplication of the Conner decision also tainted its
holdings that the 1983 and 1984 PER's were insufficient. Because the 1984 PER is a
"supplement" to the 1983 PER, the court's holdings on both documents are relevant. The
court held the 1983 PER inadequate because it relied on the inclusion of environmentally
protective stipulations to support its finding that issuing leases would not significantly
affect the human environment. The District Court held this approach insufficient for two
reasons: (1) it represented piecemealing prohibited by Conner and (2) it should have been a
"programmatic" review as required by ARM 26.2.614.

Our discussion of Conner has shown that a lease issued pursuant to /238 Mont. 463] the
1983 PER need not be violative of the ruling in Conner, and the lease involved here in fact
was not. As to ARM 26.2.614, the court engaged in selective reading of this rule, which has
resulted in misinterpretation. The court and North Fork have at several points focused on
portions of relevant provisions utilizing the words "shall" or "must" to conclude that the
Department failed to carry out mandatory procedures. However, a cursory examination of
ARM 26.2.614 reveals that the procedures listed are subject to a very prominent "if":

"(1) If the department is contemplating a series of agency-initiated actions [which] will
constitute a major state action significantly affecting the human environment, the
department may prepare a programmatic review ..." (Emphasis supplied.) Again, our
discussion above shows that the contemplated action at issue in the 1983 PER was the
issuance of leases, which the Department determined did not constitute state actions
significantly affecting the human environment. That decision was not challenged by North
Fork, so no programmatic review was required.

The 1984 PER. The District Court adopted North Fork's third argument in holding the 1984
PER to be insufficient. North Fork asserted that under ARM 26.2.604, an evaluation of the
cumulative impacts of the proposed action was mandatory. The District Court found the
1984 PER insufficient because of its failure to address cumulative impacts.

The term "cumulative impacts" is defined in ARM 26.2.602(1). The rule states that analysis
of cumulative impacts under this definition involves consideration of past and present
actions related to the proposed action. The proposed action under consideration in the 1984
PER was the drilling of the test well, the first such well in the Coal Creek area. The only
past related action was the issuance of leases to Cenex, which was the subject of the 1983
PER. The 1983 and 1984 PER's fulfill the requirement of ARM 26.2.604 in that they
examine the impacts of issuing leases and drilling a single test well, the only related
proposed actions before the Department.

The arguments advanced by North Fork and the District Court's Memorandum attack the
1984 PER for failing to consider the cumulative impacts of related future actions, namely
the full-field development of oil and gas. However, ARM 26.2.604 requires consideration
of related future actions only when they are under current consideration. As we stated
above, full-field development was not a /238 Mont. 464] proposed action before the
Department. It was not included in Cenex's Annual Operating Plan, and therefore was not
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under "current consideration".

. In sum, the arguments advanced by North Fork and the rationale provided by the District
Court failed to show that the Department acted "unlawfully" in determining that approval

of Cenex' first annual operating plan did not require an EIS. Our review of the record has
not uncovered any statute or regulation violated by the Department in its dealings with
Cenex thus far. The Department has followed required procedures and included in its PER's
the information required by statute and administrative rules. Nor can the decision on the
Cenex test well be analogized to the situation in Conner. Even under the Conner criteria,
the Department made its decision to forego an EIS at a point in the process where that
decision was still left to the Department's discretion. We therefore proceed to examine the
Department's decision under the "arbitrary or capricious" portion of our standard of review.
B. The Department's Decision Was Not Arbitrary Or Capricious.

North Fork's second argument in its brief in support of its motion for summary judgment

addressed the 1984 PER, and is relevant to this portion of our review. North Fork asserted

that by the Department's own analysis, the approval of the well was an action significantly

affecting the human environment. North Fork is critical of the Department's treatment of

the effects the well might have on bald eagles, grizzly bears or gray wolves thought to

inhabit or at least frequent the Coal Creek area. North Fork notes that the Department

employs no eagle biologist or wolf biologist, and no wildlife biologist is included in the list

of PER preparers. However, North Fork's brief states, |

"The issue here is not the questionable quality of the [eagle, bear and wolf] biology in the
PER. The issue is whether there is a 'may affect' situation ..." According to North Fork,
such a situation "clearly" exists, and an EIS should have been prepared prior to approval of
the Cenex Annual Operating Plan.

. For each of North Fork's contentions, it quotes a portion of the 1984 PER discussing
possible impacts of the well on that animal. North Fork does not contend that required
analyses are missing, nor does it focus on the adequacy of the analyses given. North Fork
simply contends that the impacts discussed are evidence themselves /238 Mont. 465] that
the well may significantly affect these facets of the human environment. Its criticism of the
lack of wildlife biologists in the list of preparers appears aimed at showing that the
Department did not recognize the import of even the "questionable analysis" found in the
PER. According to North Fork, the Department was therefore incorrect in deciding that
drilling a test well would not significantly affect the human environment, and its decision
ran afoul of the "unreasonable" standard of review.

Our analysis will be similar to that employed by North Fork, except for the actual standard
of review applied. This Court has not had the opportunity to review an administrative
decision under MEPA utilizing the "arbitrary or capricious" standard. In the Marsh case,
however, the U.S. Supreme Court stated a method for conducting such a review:

"As we observed in Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 416 [91
S.Ct. 814, 823, 28 L.Ed.2d 136] (1971), in making the factual inquiry concerning whether
an agency decision was 'arbitrary or capricious,’ the reviewing court 'must consider whether
the decision was based on a consideration of the relevant factors and whether there has
been a clear error of judgment.' This inquiry must 'be searching and careful,’ but 'the
ultimate standard of review is a narrow one."" Marsh, U.S. , 109 S.Ct. at 1861. Itis
also worth noting that our decisions in cases decided under MAPA (see, e.g., Thomnton v.
Comm'r of the Dep't of Labor and Indus. (1981), 190 Mont. 442, 621 P.2d 1062;
Wilderness Association, 648 P.2d at 740) have recognized the limited scope of review in

‘ administrative cases. We cannot substitute our judgment for that of the Department by
determining whether its decision was "correct.” Instead, we must examine the Department's
decision to see whether the information set out in the PER's was considered, or the decision
to forego an EIS was so at odds with that information that it could be characterized as
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arbitrary or the product of caprice.

We will read the 1983 and 1984 PER's together, because as noted above, the 1984 PER was
intended to supplement the 1983 PER. In these documents, the Department had before it
analyses of the possible impacts of drilling the test well that raised a number of
environmental concerns. There were questions about maintaining the purity of the water in
the North Fork of the Flathead River and a nearby glacial lake. There were questions about
how the sight of the drilling rig, the noise it produced while working and the smells asso-
[238 Mont. 466] ciated with its presence would affect endangered species such as bald
eagles that nested at the glacial lake, grizzly bears that were thought to use the Coal Creek
drainage as a travel corridor to find food, and gray wolves which were slowly being
reintroduced to the area. There were also questions about how these same sights, sounds
and smells would affect activities such as camping, river floating and hiking along the river
and in Glacier Park. The 1983 PER consumed 39 pages in addressing these and other
questions, while in the 1984 PER the analyses required 75 pages.

In the process of preparing the two PER's, the Department consulted with over 30
departments and organizations, including the Environmental Protection Agency, the Border
Grizzly Project and Wolf Ecology Project at the University of Montana School of Forestry,
the Rocky Mountain Oil and Gas Association, and Glacier National Park. The Department
also utilized over 60 published studies and other references. During public comment on the
1984 PER, the Department received 70 letters from concerned groups and individuals.
Clearly, there were many concerns expressed and much information provided.

In response to this process, the Department decided to include measures to mitigate the
impact of oil and gas activities in the form of stipulations to Cenex's lease and to the
written approval of Cenex's operating plan. The Department has argued that these
stipulations prevented its approval of the operating plan from rising to the level of a state
action significantly affecting the human environment. At the federal level, the Ninth Circuit
Court of Appeals has held that such "mitigation measures" are to be considered in
reviewing a decision to forego an EIS, and if the measures are "significant”, they may
justify such a decision under the "unreasonable" standard. Friends of Endangered Species,
Inc. v. Jantzen (9th Cir. 1985), 760 F.2d 976, 987. Given the narrower, "arbitrary or
capricious" standard being applied in this case, sufficiently significant mitigation measures
certainly would justify the Department's decision.

The mitigation measures adopted by the Department have taken the form of a total of 42
protective stipulations, 11 attached to the lease and 31 attached to the approval of the
operating plan. They include such measures as forbidding any activity on the lease tract
during times of the year important to bald eagle nesting and grizzly bear migration. The
drilling rig must be painted a color that will not stand out against the natural background,
additional mufflers must /238 Mont. 467] be installed on the diesel engines used to power
the rig, and the engines must be mounted facing a certain direction to reduce the noise
reaching bald eagle nests and Glacier Park. Five stipulations deal with any necessary
disturbance of the soil and its replacement. Eight stipulations concern maintaining the
quality of the ground water, and include restrictions on the chemical content of drilling
fluids and the size of trucks that may be used to haul diesel fuel to the rig. The stipulations
also address the workers on the rig, imposing regulations on garbage disposal and
forbidding the presence of personal pets, among other measures.

We have reviewed the concerns raised by the preparers of the PER's, as well as those raised
by agencies consulted and members of the public. We have also reviewed the mitigation
measures imposed by the Department. We conclude that the Department has considered the
concerns raised and taken significant steps to address them. We therefore hold that the
Department's decision to approve Cenex's annual operating plan was not arbitrary, nor was
it an exercise of caprice. Having also held that the Department did not act illegally, we
therefore uphold the Department's decision and reverse the District Court on this question.
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. One of the remedies afforded by the District Court was a writ of mandate requiring the
Department to prepare an EIS. We have held above that an EIS was not required in this
case, which makes the issuance of the writ erroneous. We feel compelled to add, however,
that mandamus was an inappropriate remedy in this case. As our discussion above has
brought out, the Department's decision to forego an EIS at this stage of development was
necessarily an exercise of discretion to which courts must give a measure of deference. In
fact, we have previously held that the Department must exercise its discretion in all phases
of its management of state lands.

"If the 'large measure of legitimate and reasonable advantage' from the use of state land is
to accrue to the state, then the [Department] must, necessarily, have a large discretionary
power. Every facet of the [Department's] action cannot, and is not, explicitly laid out in the
statutes of the State Constitution." Jeppeson v. State (1983), 205 Mont. 282, 289, 667 P.2d
428, 431 (quoting Thompson v. Babcock (1966), 147 Mont. 46, 409 P.2d 808). We held in
Jeppeson that mandamus is not available to compel a /238 Mont. 468] discretionary act.
We therefore reverse the District Court on this question.

We have held that the District Court applied the incorrect standard of review in this case,
and that under the correct standard, the Department's approval of Cenex's annual operating
plan was proper. We have further held that mandamus was not available in this case. We
therefore reverse the decision of the District Court, dissolve the writ of mandate issued by
the court, and remand this case for entry of judgment in favor of the Department.

MR. CHIEF JUSTICE TURNAGE and MR. JUSTICES HARRISON, WEBER and
‘ GULBRANDSON and HON. PETER L. RAPKOCH, District Judge, sitting for MR.

JUSTICE SHEEHY concur.
MR. JUSTICE HUNT, dissenting:

I dissent. The District Court's summary judgment in favor of North Fork should be
affirmed.

The majority concludes that an oil well drilled in the Coal Creek State Forest, located on
the North Fork of the Flathead River, will not generate such a "significant impact upon the
human environment" as to require the preparation of an Environmental Impact Statement
(EIS). The lease in question, however, not only gives Cenex the right to drill for oil and
gas, it also empowers the corporation to engage in other activities associated with oil and
gas development --laying pipelines, building tanks, constructing power stations and other
necessary structures. Should this one exploratory well produce o1l or gas, Cenex will
definitely undertake these activities --activities that will significantly affect the human
environment.

Taking comfort in the lease's seemingly restrictive provisions that require Cenex to submit
annually an operating plan for written approval by the Department before Cenex undertakes
any additional developmental activity, the majority incorrectly concludes that the only issue
involved in this case is the impact of this one well. Much more than one, site-specific well
is at stake here. This well is merely the first step toward the full development of oil and gas
in the Coal Creek State Forest. Should Cenex discover gas or oil with this one well, as is
highly probable, the economic pressure for fullfield oil and gas development of the area

. will be tremendous. For the majority to believe that such development is not at issue is
incomprehensible. [238 Mont. 469]

The majority states that an EIS will not be required until Cenex has made an "irretrievable
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commitment of resources." An irretrievable commitment of resources occurs at the "go/no
go" point of o0il and gas development. With the Department's approval of Cenex's proposal
to drill one exploratory well, we have reached this "go/no go" point. The drilling of one oil
well on Coal Creek land constitutes a disturbance of the ground and, definitionally, an
irretrievable commitment of resources. An EIS must be undertaken before the Department
approves an annual operating plan that includes a proposal to drill--whether the proposal is
for one well or twenty.

The immediate and long-term effects that drilling in the Coal Creek State Forest will have
on the human and physical environment are potentially devastating. Yet, by choosing to
review the need for an EIS under the most lenient of all standards of review --the arbitrary,
capricious and unlawful standard --the majority appears content to let the future of our
forests, rivers, wildlife and wilderness rest in the hands of non-elected public officials.
When I see the Department giving priority to the raising of revenue over the quality of our
environment, I cannot share the majority's assurance that the Department is adequately
carrying out its fiduciary duty to "secure the largest measure of legitimate and reasonable
advantage to the state" in managing school trust lands.

The core of Montana's value derives from its natural beauty. The area involved, teeming
with wildlife, includes the gateway to Glacier National Park, the Coal Creek State Forest
and the North Fork of the Flathead River, which not only comprises part of the Wild and
Scenic River System but also feeds the majestic Flathead Lake. The majority and the
Department may be willing to exploit these state treasures without taking a hard look at the
future. I, for one, cannot condone the Department's hasty and ill-considered decision to
allow drilling prior to the compilation of an EIS.

I would affirm the District Court.
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